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OFFICE OF LEGAL AFFAIRS

MEMORANDUM

TO: Operations & Regulations Committee
THROUGH:  Helaine M. Bamnett KM%

President l '
FROM: Victor M. Fortuno V\ég—

Vice President & General Counsel
DATE: April 25, 2007

SUBJECT: Staff Report on 2007 Rulemaking Agenda

Introduction

The Onperations & Reeunlations Co

what regulations, if any, the Committee should consider reviewing for revision in 2007. This
Staff Report responds to that request. In addition, this Report provides Management’s comments
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New Regulation on “Lesser Sanctions” - Imposition of Special Grant Conditions During the
Grant Year

Management has a variety of enforcement mechanisms available to ensure compliance.
Among these are: the imposition of Corrective Action Plans, temporary suspension of funding,
questioned cost proceedings, and termination (in whole or part) of a recipient’s grant (any of
which may be imposed during a grant year); placing recipients on month-to-month funding
(Wthh may be done only at the outset of a grant term); and imposing special grant conditions
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suffice to ensure that recipients remain in compliance with applicable requirements and come
back into compliance when violations occur. However one item in particular, the authority to
impose special grant conditions during the term of a grant would further enhance our ability to
tailor sanctions to the particular circumstances of any given case..
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being used to support their activity. Accordingly, having to record that information would
become burdensome In addition, since timekeeping records are requlred to be mamtamed on a
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contemporaneous basis. This would restrict the flexibility recipients currently have to use their
various funding sources in the most advantageous way possible during their fiscal year.

Management also notes that prior drafts of what became the timekeeping requirement in
the FY 96 appropriations legislation contained a requirement that tied the timekeeping
requirement to the account to be charged. However, the final version adopted by Congress does
not contain such a requirement and the final language adopted specifically separates timekeeping
and accounting. Moreover, the legislative history of the timekeeping requirement does not
reflect any particular concern on the part of Congress that time records need also to indicate
funding source.

45 CFR Part 1612 — Restrictions on Lobbying and Certain Other Activities

Rulemaking to revise the lobbying restrictions rule, 45 CFR Part 1612, is unnecessary. In
particular, Management questions what the OIG means in referencing activities which “go
beyond what is permissible” but are “short of what is prohibited.” Any given activity is either
permissible or prohibited. Management respectfully disagrees with the OIG that the current
regulation is unclear. The Office of Legal Affairs (OLA) is available to provide guidance to
LSC staff (including the OIG) and to recipients on questions of interpretation of the regulations.

Management notes that OLA has two external opinions and no internal opinions on the
current version of the regulation and that there is a generous amount of guidance which, although
predating the current version of the regulation, is nonetheless still applicable since the operative
language in the regulatlon remains unchanged. The paucity of requests OLA has recelved for
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Management believes the OIG’s suggested rulemaking to authorize limited reductions in
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well. Further, they oppose the regulatory changes proposed by the OIG. While Management
concurs that regulatory changes are generally unnecessary, it is the view of Management that a
rulemaking to adopt a “lesser sanctions” regulation allowing the imposition of special grant
conditions during a grant year is the exception.

LASH Comments

LASH suggests that LSC engage in rulemaking to change the provision of Part 1626,
Restnctlons on Legal Assistance to Ahens which limits eligibility of citizens of the Federated
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Palau to services provided in those respective nations (unless the applicant is otherwise eligible
under Parts 1611 and 1626). Management believes that rulemaking is not appropriate at this
time.

Management continues to believe that the Corporation’s longstanding reading and
interpretation of the Compact of Free Association under which service is provided in FSM, RMI
and Palau is correct. Management notes that LSC has attempted, both informally and formally,
to obtain further guidance on this very question from both the Department of State and the Office
of Insular Affairs of the Department of the Interior (which has administrative authority over a
variety of issues relating to FMS, RMI and Palau). Neither agency has provided us with any
response. As such, we have no basis upon which to determine that LSC’s reading of the
Compact has been incorrect. We remain convinced that, unless and until there is a change in the
law, LSC is without authority to unilaterally change its regulatory provisions on this issue.



