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What is the Role of Judgesn U Visa Certifications?

Congress recognized in théolence Against Women Act of 2000 (VAWAR000) that without some form of
immigration status that protects ingrant crime victims frometaliation, few undocumerdevictims are willing to
pursue civil or criminal claims against crime perpetrafdng integrity of the justice system is compromised when
perpetrators take advantage of immigration related teagscape accountability. Judges have a role in protecting
the integrity of the justice system. In the U visa cont€ongress in the VAWA 200¢pecifically listed judges as
government officials authorizew sign U visa certificationdJ visa certifications vefiy that the immigrant has
been a victim and that victim has been, is being, or is
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! Courts: Judges and magistrates in any forum that decides legal snattgr sign certifications. Domestic violence, sexual assadlt, an
trafficking issues can be raised in a widariety of courts, including but not limited to state and federal criminal and aguitts,
immigration courts, family courts, small claims courts, probate courts, and departments of labor.

2 Qualifying Criminal Activity : Congress used the term “qualifying criminal activit
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Assessing the
Helpfulness of the
U visa Applicant

effect to Congress’ intent to include judges atifaers. Detection of criminal activities is a
part of the initial proceedings that take place icourt, both civil and criminal. It, like probab
cause findings, is the first step in a criminal or civil case. Under DHS regulations judges
authorized under federal law to sign certifioas at detection (when the judge has probable
cause to believe the immigrant has been a viofieriminal activity) as well as when the judg
has been involved in conviction and/or sentencing. A certification can be signed by a jud
any stage in the process from probable cause (“detection”) through sentencing. .

Judges make findings and issue orddyased on qualifying criminal activities-ederal or
state criminal and civil court judges and magistrates can be U visa certifiers. In civil
protection order, custody, and child abuse cdaes)y court judges “detect” criminal activity
to issue protection orders, matketerminations in child abuse proceedings, or as a factor if
custody determinations.

Judges were included as certifiers tocirease victims’ ability to access reliefimmigrant
crime victims — especially those with limiteadish proficiency — do not always know or
understand the range of availablkafe A judge may be the first certifying official the victim
encounters who is knowledgeable about theddin many jurisdictions, certifiers such as
police and prosecutors have not been adetyuaééned on how the U visa supports criminal
investigations and prosecutions.

Judges have legal training and experience with crime victims and witnesskeslges are
certifiers because they are familiar with admaristg justice as a neutral party and often ha
considerable training on issues affecting crime victims.

Judges need only assess the helpfulness usrgpthe standard the judge uses in making
probable cause determinations. DHS advisescrdification be granted on “any credible
evidence,” which is parallel to probable cause.

The U visa helpfulness requirement allowsragividual to seek relief at various stages of
detection, an investigation or prosecutimtjuding past helpfulness and willingness to be
helpful in the future.
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U visa Certification: Introduction
(Last Updated February 2011)

As part of the Violence Against Women Aat 2005, Congress created the U visa, designed to
provide access to legal immigmati status for immigrant crime atims who are, have been, are
being or are willing to be helpful in crime tdetion, investigation oprosecution. Congress
specifically listed state and fedéradges and magistrates sitting criminal, family, civil or
administrative law courts among the government @ffscauthorized and eoaraged to sign U visa
certifications. This document provides the daling background information on the U visa: an
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(2) possess information concerning such criminal activity;

(3) have been helpful, be helpful, or be likelyb® helpful in the investigation or prosecution of a
crime; and

(4) have been the victim of a criminal activity petrmated in the United States or that violated the
laws, state or federal, of the United Stdfes.

The U visa certification requirement

The U visa statute states that federal, state, or local judges are listed as qualified to provide
certifications for victims ifing U visa application$’® Judges sitting in criminal, family law,
domestic violence, and child support courts arestntikely to encounter immigrant crime victims

who qualify to file U visas. Just as judges magkebable cause determinations, judges are well
positioned to detect criminal activity in the eadtages of trials or proceedings and can sign
certifications based on findings d&in those early states. Atetltonclusion of the case, a judge
hearing a criminal case or a diyrotection order case will oftemave information that the court
credits regarding the fact that a person before the court has been a victim of criminal activity. The
court will have knowledge about thectim’s helpfulness, efforts tbe helpful, or can assess the
victim’s willingness to be helpfuh detecting and reporting theiroe, seeking a protection, being
willing to have a temporary protection order served on the perpetrator, as well as the victim’s
participation in any subsequent investigationgyspcutions, or sentencing of the perpetrator.
Judges are well positioned to provide U visa cedtions and verify a victim’'s helpfulness or
willingness to be helpful in thdetection, investigation, proséiom, conviction, or sentencing of

the perpetrator of quajiing criminal activity.

The U visa certification must affirm the immigrant vi
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U Visa Application Flow Chart

IF:
x Thevictim hasbeenhelpful,is beinghelpful, or islikelyto be helpfulto law enforcement,OR
x Thevictimisunder 16 yearsof ageandvictim’sparent,guardian,or nextfriend hasbeenhelpful,is beinghelpful, or islikelyto be helpful to law
enforcement,OR
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Judges and the U Visa Qeification Requirement
Last Updated June 2011

l. INTRODUCTION

The U visa is a temporary visa for noncitizectims of crime who have suffered substantial
mental and physical abuse resulting from the crainactivity and are willingo cooperate with law
enforcement in the detection, investigation prosecution of that criminal activity. Congress
recognized in creating the U visa that it istwally impossible for localstate and federal law
enforcement, justice system and governmeribreament agency officials to punish and hold
perpetrators of crimes againgincitizens accountable if the abusansl other criminals have their
victims deported. Congress alsecognized that victims would naome forward to seek law
enforcement assistance because they feared detention or deportation. The U visa encourages
immigrant victims to report criminal activity bgrotecting them from deportation and provides
safety to the community at large by holding pergetsaaccountable for criminal activity that might
otherwise go undetected.

The U visa application process requires rmmigrant crime victim tabtain a certification
by a judge or other approvedertifying official that verifies the type of criminal activity
perpetrated against the U visa apalit and attests to the fact that thctim has beens being, or is
likely to be helpful in the investigation or prosecution of that criminal acti¥ityCongress
explicitly included federal, statend local judges in the list of certife to increase victim access to
certifications'’ This document outlines the significance af tble of judges as U visa certifiers.
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At the end of the third year, the \isa recipient may be eligible apply to adjust ls or her status
to lawful permanent residence (commonly knowradgreen card”). Receiving a U visa does not
directly or necessarily grant lawful permahessidency. Lawful permanent residency will be
granted only to U visa recipienigho can provide evidence thaethhave not unreasonably refused
to provide assistance the criminal investigatio or prosecution and th#teir continuous presence
in the country is justified on humaarian grounds, to ensure familyity, or is otherwise in the
public interest. The authority tssue U visas rests solely withe Department of Homeland
Security’s Victims and Trafficking Unit at the Vermont Service Ceffter.

[I. WHO QUALIFIES FOR A U VISA?
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The term “criminal activity” in the statutotganguage was intentionally chosen by Congress
to accomplish two goals — to be broadly inclusive of “any similar activity” and to focus on the
actions of the victim in coming to state odésal government officialsvith information about
criminal activity. This language is meant to tak® account “the wide variety of state criminal
statutes in which the terminologyagsto describe the criminal adtivmay not be identical to that
found on the statutory list, althghi the nature and elements lbbth criminal activities are
comparable®* For example, the statute lists domestiolence as a U visgualifying crime.
However, most states do not speci
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establishing eligibility. Form 1-918 Supplement B must be sidri®y a qualifying ceifier, such as

a federal, state, or local judgé copy of Form 1-918, Supplement Rijth instructios is included

in this tool kit on page 25. The applicant setius petition and supporting materials to the Victims
and Trafficking Unit of USCIS located in Vermonthis specialized unit is trained to adjudicate
cases involving crime victims and the only adjudicabin unit within DHS that can grant U visa

status®

By preparing and signing Form 1-918 Supplein®&ny a certifier isnot conferring legal
immigration status upon a noncitizen applicantnoaking a determination of the applicant’s
eligibility for a U visa. The certification is a mandey part of the evidence the victim must submit
to USCIS to prove eligibility to receive a U visehe certification is limited to verification that the
individual is a victim of a qudying criminal activity and that s/he has been helpful in the
investigation or prosecutiofd. In addition to the atification, the applicaniust meet several other
eligibility criteria, including demonstrating that s/he suffesestantial mental or physical abtise
as a result of having been a victim of quafifg criminal activity and providing a statement
describing the facts of the victigation in his or her own words.

V. JUDGES AS U VISA CERTIFIERS

Judges are specifically enumerated by statute as U visa ceffifiercriminal court cases,
including when protection orders have beenated, judges are certainly well positioned to be U
visa certifying officials becaushey make findings based onopable cause. However, Congress
included all judges (state, federalivil, family, criminal, magstrate, and administrative) as
approved certifying officials. Thus, civil coutddges may also certify U visa applications. Civil
court judges are routinely exposed to caseslwwg U visa qualifying ciminal activities.

In civil court cases, judges are in a unique positiodetectcriminal activity due to their
exposure to cases that invohasuance of civil protection ordediyorce, custody, child or spousal
support and child abuse and neglect cases. Fam@e, where domestic violence is involved,
victims might seek a protectiondar as a civil remedy in family court. In most states, the
underlying activity that permits the issuance of thé @rotection order is a criminal activity. The
detection of this crimial activity by the family court judgessing the civil protection order would

31 Even where a case is before an immigration judge, adjudication for U visas may still only be conducted by the USCIS
Vermont Service Center.

32 SeeRoss, Janell, Metro Nashville Police Block Visas fan@rVictims, Witnesses, The Tennessean, Apr. 18, 2010,
http://www.tennessean.com/article/20100418/NEWS01/338.001/NEWS. (quoting DHS spokeswomen clarifying
that the role of certifying officials including police filling out\isa certifications is to verify that an individual was a
crime victim)

¥ U.S. Department of Homeland SecurltyVisa Law Enforcement Certification &eirce Guide for Federal, State,
Local, Tribal and Territorial Law Enforcemerit1, January 2012yvailable at
http://www.dhs.gov/xlibrary/assetiis_u_visa_certification_guide.pgtating that USCIS will make the determination
as to whether the victim has met thabstantial physical or mental” standamd a case-by-case basis during its
adjusication of the U visa petition).

3 .N.A. § 101(a)(15)(U)(i)(Il), 8 U.S.C. 1101 (a)(15)(W)(I1); I.N.A. § 214(p)(), 8 U.S.C. § 1184(p)(1).
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A. TIMING OF JUDICIAL CERTIFICATION

Judges may complete U visa certificationssasn as they are abte assess a victim’s
helpfulness or willingness to be helpful. Judgd® have victims before them for temporary civil
protection order proceedings shiuiote that this limited interaoh with victims is enough for
judges to act as certifiers. Manydges in civil protection orderases see victims who have filed
police reports or tried to report mestic violence, sexual assault,ather U visa crimes in other
ways. Under the statute and U visa regulatigudges would be appropriatertifiers in these
cases.

The protection order system was developed to assure that victims can receive protection
based on findinggyncontested pleadingthe admission of abusers,after courts hold evidentiary
hearings. Protection orders aigsued without regard to whmetr criminal cases have been
initiated®® U visa certification alone does not give atih a U visa. S/he must get certification
and additionally prove that s/heffared substantial physical or etramal injury asa result of the
criminal activity, as well as meeting the atlegigibility requiremenrs previously discussed.

B. EVALUATING HELPFULNESS

The certification signed by the dge or other certifying offial demonstrates that the
applicant “has been helpful, is being helpful isrlikely to be helpful in the investigation or
prosecution of the qualifyg criminal activity.®® The helpfulness requirement was written using
several verb tenses, mmizing that an applicanhay apply for status at different stages of an
investigation or prosecutioll. Congress intended to allow amdividual to petition for status at
very early stages of an invesiiipn and at each successive $feffhe definition of “investigation
or prosecution” in the statute is interpreted brgadl include victim assianhce in the detection,
investigation, prosecution, conviction sentencing of the criminal activify. Some examples of
helpful actions include, but are not limited toe thictim calling 911 to report the crime, the victim
providing a statement to the pm#j filing a police report, or seeking a protection order.

% Seel eslye Orloff et al.Battered Immigrants and Civil Protection Ordeirs BREAKING BARRIERS A BB
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It is important to note that victim who received certificath and was granted a U visa has
an ongoing obligation to provide assistaffceCertifiers can also inform DHS if a victim is no
longer helpful. However, such notification is appiaf@ only if the certier determines that the
victim’s unwillingness to provide ongoing helpfulness was unreasonable. Whether the victim’s lack
of cooperation is unreasonablgasbe assessed in light ofthotality of the circumstancés.

The full system of checks and balances iavg the U visa certification process ensures
that the recipient of the certfaition will provide ongoing assistance with the criminal case. Once a
U visa has been granted the U visa regulatimose an ongoing requiremesftcooperation. Any
U visa victim who applies for lawful permarteresidence based upon having received a U visa
must prove that they did natnreasonably refuse to cooperatéth reasonable requests for
assistance. It can take 12 — 18 months to achelithe U visa applicatn. If a judge or other
certifying official signs a certifigtion and later determines that the facts were other than they
believed to be true at the time they signed thdfication or believes tat the immigrant U visa
victim’s failure to provide ongoing assistana@s unreasonable, the judge can contact OfS.
DHS will use the information provided by the certifte investigate whether the U visa should be
revoked. DHS will also use this information in adjudicating the victim's application for lawful
permanent residency as evidence of non-cooperation that the victim will have to overcome by
proving to DHS’ satisfaction that theyddnot unreasonably refuse to cooperate.

C.
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lawful permanent residency. To qualify a U visadaolapplying for adjustment of status must also
provide evidence that s/he hast unreasonably refused to prdiassistance in the criminal
investigation or prosecution andathhis or her continuous presence in the country is justified on
humanitarian grounds, to ensure family unity, ootlserwise in the public terest. One acceptable
form of evidence is a newly executed Form 1-9%8pplement B signed by an official (such as a
judge) or law enforcement agency that had thparsibility for the investigtion or prosecution of
persons in connection with the qualifying crimliractivity. The newly executed Form 1-918 does
not have to be signed by the onigl certifying official. Howeverthe U visa holdr applying for
adjustment may submit other forms of evidenceptove s/he did not unreasonably refuse to
cooperate with law enforcementestigation or prosecution.

Additionally, in connectin with the application for lawfupermanent residency, if the U
visa holder departed the U.S. oy single period of time exceedi@ days, or for shorter periods
in the aggregate exceeding 180 days, s/he musidi@d certification — from
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U Visa Statutory and Regulatory Background

The following excerpts from the Violence Agat Women Act of 2000 and its implementing
regulations summarize the statutory and remuy background on the U visa's purpose, its
helpfulness requirement, and its aarthation of judges as certifiers.

Statutory Authority: Purpose of the U visa

“The purpose...is to create a new nonimmigrant elaasification that will strengthen the ability of
law enforcement agencies to detect, investigate, prosecute cases of destic violence, sexual
assault, trafficking of aliens, and other crimegaiast aliens, while offering protection to victims
of such offenses in keeping with the humanitaristerests of the United States. This visa will
encourage law enforcement offits to better serve immigrant crime victims and to prosecute
crimes committed against aliens. Creating a new norgnamt visa classifidgon will facilitate the
reporting of crimes to law enforcement officiddg trafficked, exploited, victimized, and abused
aliens who are not ineful immigration status=®

Regulatory Authority: Judge Certification

“To qualify for the U nonimmigrant aksification...the alien must lo# assistance to a Federal,
State, or local law enforcement official or prosecutdfederal or State judgahe Department of
Homeland Security (DHS), or other Federal, Statelocal authority invstigating or prosecuting
criminal activity.”®

“The rule defines a ‘certifying agency’ as a Fede State, or local law enforcement agency,
prosecutorjudge or other authority, that has respongipifor the investigation or prosecution of
the qualifying criminal activities designatedthe [Violence Agaist Women Act of 2000]*

“This rule defines ‘certifying offi@l’ as the head of éhcertifying agency oany person(s) in a
supervisory role who has been specifically desigphdily the head of the certifying agency to issue
U nonimmigrant status certificatis on behalf of that agenay, a Federal, State, or local judgé®

Regulatory Authority: Investigation or Prosecution Includes Detection

“The rule provides that the term ‘investigation prosecution,” used in the statute and throughout
the rule, includes the detection or investigation of a qualifying crime or criminal activity, as well as
the prosecution, conviction, or rdencing of the perpetrator of such crime or criminal
activity...[DHS] is defining the term to includiéne detection of qualifying activity because the
detection of criminal activity is within the gpe of a law enforcement officer's investigative
duties...[DHS] is defining the term to includeetltonviction and sentemg of the perpetrator

49
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because these extend from the prosecution... Moreswel, inclusion is necessary to give effect to
section 214(p)(1) of the INA, 8 U.S.C. 1184(p)(1), whpdrmits judges to sign certificatiors
behalf of U nonimmigrant statuspplications... Judges neithervestigate crimes nor prosecute
perpetrators. Therefore, [DHS] Ives that the term ‘investiian or prosecution’ should be
interpreted broadly>®

Statutory Authority: Helpfulness

“[T]he alien (or in the case of an alien child untiez age of 16, thparent, guardian, or next friend
of the alien) has been helpful,bieing helpful, or is likely to be h&ul to a Federal, State, or local
law enforcement official, to a Federal, State, or local prosecutor-éaeral or State judgdo the
Service, or to other Federal, State, or loaathorities investigatingpr prosecuting criminal
activity...”>*

Regulatory Authority: Helpfulness

“USCIS [United States Citizenshgnd Immigration Services] intergse’'helpful’ to mean assisting
law enforcement authorities in the investigatiorparsecution of the qualifgg criminal activity of
which he or she is a victint”

“The requirement was written witkeveral verb tenses, recognizihgt an alien may apply for U
nonimmigrant status at differerdtages of the investigation @rosecution. By allowing an
individual to petition for U nonimmigrant statugpon a showing that he or she may be helpful at
some point in the future, USCIS believes that Casgyietended for individual® be eligible for U
nonimmigrant status at the very early stagésthe investigation. This suggests an ongoing
responsibility to cooperate withdlcertifying official while in Unonimmigrant status. If the alien
victim only reports the crimena is unwilling to provide information concerning the criminal
activity to allow an investigation tmove forward, or refuses to conie to provide assistance to an
investigation, the purpose oBIWPA [Battered Immigrant Women Protection Act] is not
furthered.®®

“In addition, in order to qualify for permanergsidence status on the basis of U nonimmigrant
classification, the alien must not have unreasonadfiysed to provide assistance in the criminal
investigation or prosecution. This requirementther suggests an ongoing responsibility to
cooperate with the certifying officiavhile in U nonimmigrant status”

%3 New Classification for Victims of Criminal Activity, 72 Fed. Reg. 53014, 53023 (Sept. 17, 2007) (emphasis added).
> Victims of Trafficking and Violence Prevention Act of 2000 (VTVPA) Pub L. 106-886ified at8 U.S.C.
§1101(a)(15)(U)(i)(111).

5 New Classification for Victims of @ninal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS

Docket USCIS-2006- 0069, page 21 (Sept. 17, 2007).

% New Classification for Victims of @ninal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS

Docket USCIS-2006-0069, page 21 (Sept. 17, 2007).

" New Classification for Victims of @ninal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS

Docket USCIS-2006-0069, page 21 (Sept. 17, 2007).
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“The rule provides that the determination of wiestan alien’s refusal tprovide assistance was
unreasonable will be based on alagable affirmative evidence andck&into account the totality of
the circumstances and such factors as general lorcement, prosecutoriaand judicial practices;

the kinds of assistance askedottfier victims of crimes involving aelement of force, coercion, or
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Although not all-inclusive, thesdt of qualifying criminal activityepresents the many types of
behavior that can constitute dortieviolence, sexual abuse, traing, or are crimes that often
target vulnerable immigrants as victififs.

What constituteshelpfulnes®

Helpfulnessrefers to the victim's willingness to assist during the detection, investigation, or
prosecution of criminal diwity. Helpfulness can be as sim@s a victim reporting a crime to the
police or the victim’s willingness to seek a pratee order or a temporary protection order. When
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Any federal, state or local judge may sign a U ds¢tification. The term “judge” has been defined
as a “public official appointed or electedhear and decide legal matters in co(ttThe Supreme
Court has defined the term as “a public officer, whoyibye of his office, is clothed with judicial
authorit[y].”’? Such a term can include public officersmead as judges, assaté judges, justices,
magistrates, administrative lgwdges, adjudicators, referees, steas, commissioners and hearing
officers in federal, state, or local courts onetplaces where “justice jisdicially administered.”
Arbitrators, mediators, and conciliators may aleo considered judges d@ppointed or elected by
law to administer justice.

Why is certification by a judge or magistate so important to immigrant victims?

The U visa affords undocumented victims tempptagal immigration status. Without this, victims
may be afraid to seek assistance from law eefoent, prosecutors, and courts when they are
victimized by a spouse, family member, empipyar even a stranger. Undocumented victims
fearing deportation may risk expiation and ongoing victimizatiorather than coming forward to
report crimes, seek protection, ddor cooperate in the detemti, investigation, prosecution,
conviction, or sentencing in crimal cases. The U visa also prdes a victim with employment
authorization and protection against depaotati critical tools in establishing economic
independence and long-term safety.

Who can sign a U visa certification?

In order to approve a U visa, DHS requires avisa certification. Any agency that detects,
investigates, prosecutegonvicts, or sentenseperpetrators of crimal activity may sign a
certification’® The U visa statute and DHS regulations explicitly list judges as U visa certifiers:
federal, state and local law enforcement ageramesprosecutors, Child Protective Services, Adult
Protective Services, the Equal Employmenpp@rtunity Commission, Department of Labor,
NLRB, state labor law enforcement entities, amttier government agencies that meet these
guidelines’ Individual Federal, statand local judges adjudicatingyatype of proceeding (family,
civil, criminal, administrative) are authorized bgderal statute and fedéneegulations to act as
certifying officials’®

Why did Congress authorize multiple certifiers?

" Leber v. Strettor928 A.2d 262, 267 (Pa. Super. Ct. 2007) (quoting a dictionary definition of the term “judge” to
support the argument that the term includes district justices). The Court includes magisterial district judges in the
exercise of criminabr quasi-criminal jurisdiction as judges.

"2Todd v. United State458 U.S. 278 (1895). The original quote is “authorities.”

®1d. at 284.

" INA § 214(p)(1), 8 U.S.C. § 1184(p)(1) (2000).

S INA § 214(p)(1), 8 U.S.C. § 1184(p)(1) (2000); New s3ldication for Victims of Criminal Activity; Eligibility for

7<L5J Nonimmigrant Status; Interim Rule, DHS Docket No. USCIS-2006-0069 at page 23 (2007).

National Immigrant Women's Advoca&roject, American UniversifyWashington College of Law 26



In designing the U visa Congress sought to proldeésas to protect immigrant crime victims and
encourage their cooperation in cimal investigations and proseauts as early as possible after the
victim was identified as a crime victim. Congresglerstood that immigrawictims first come in
contact with the justice system in a variety ofyaza Some victims find #ir way to advocates who
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criteria required for a law enforcement officersign a certification. Eviehce that may be useful
for granting U visa certification includes the casenber of prior cases dew with the qualifying
activity. Applicants may also provide a declarat describing the activity and helpfulness or
willingness to be helpful, proposed orders, polieports, protection orders, and other supporting
documentation.

Can a judge sign a certification when the crimdeing investigated or prosecuted is not listed
as a qualifying crime under the U visa statute?

Yes. There are many instances in which the cbeiag prosecuted (e.g., Drdgstribution) is not a

crime listed in the U visa, but wheaewitness in that prosecution helso been a victim of a U visa

listed crime (e.g., domestic violence perpetratedheydrug dealer). When the victim has come
forward and is willing to assist with the intigmtion or prosecution of the domestic violence, the
certification can be based on the domestic violerase. The certifying judge need only state that
the individual is a victim of a qualifying crinfé. It is not necessary that the qualifying criminal
activity be the crime that law enforcement and prosecutors have chosen to investigate or
prosecutd®

Can a judge sign a certification ifthe victim is not needed in tle course of the investigation or
prosecution?

Yes. Per Congress, the certificatiprocess does not hinge onrequire a victim’'s testimony or
completion of a prosecution.

Can a judge sign a certificationif the prosecutors decide(d) nbto prosecute the perpetrator?

Yes. A victim willing to help in the investigation or
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Yes. Indirect victims are able to seek U visas sesavhen the direct victim is deceased as a result
of the crime (e.g., murder or manslaughter), inpetent, incapacitated, or under the age of°18.
The indirect victims can include spouses, childneder 21 years of age, and parents of the direct
victim. If the direct victim is or was under 21ars of age, parents andmarried siblings under 18
years of age can also apply as indirect victimBarents of U.S. citizen crime victims can be
considered indirect victims. By extending the victefinition to include certain family members of
deceased, incapacitated, or incompetent victims)yfanembers are encouraged to fully participate
in the investigation or prosecati and may provide valuable information that would otherwise not
be availabl€?

What if a crime victim does nd have an immigration attorney, practitioner, or advocate but
the judge wants to sign a certification?

Judges may sign certifications feictims who have not yet securéefjal representation or victim
advocate assistan&l visa certifiers shodl recommend that victims have representation and/or
victim advocate assistance befagplying. Judges should also retgime victims to agencies in
the community with experiencassisting immigrant victim¥. These agencies will provide social
services and assist victims in securing repretientdefore the victim applies for a U visa. Judges
are encouraged to sign certificats, provide the victim a copy, and refer victims to community
groups or organizations that carovide legal advice or represetida or to advocates who can
access technical assistance and support.

Can the judge maintain relationships withcommunity organizations that work with
immigrant victims of violence?

A report funded by the National Institute of Jostrecommends that courts work with community-
based organizations as part of an effective respom the needs of domestic violence victims with
limited-English proficiency. The repiosuggests coordinatn with justice systerpartners, domestic
violence service providers, and organizatiamsrking with immigrant communities. It further

% New Classification for Victims of @ninal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS
Docket No. USCIS-2006-0069 at pages 12-15 (207 F-ed. Reg. 53014, 53017 (Sept. 17, 2007).

1 New Classification for Victims of @ninal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS
Docket No. USCIS-2006-0069 at pages 12-15 (2007); 72 Fed. Reg. 53014, 53017 (Sept. 17, 2007).

2 New Classification for Victims of @ninal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS
Docket No. USCIS-2006-0069 at pages 12-15 (2007); 72 Fed. Reg. 53014, 53017 (Sept. 17, 2007).

% If an officer signs a certification befotiee victim has located counsel, the offi may need to reissue the certification
at a future date to certify additional or different crimes tire certification expired due to delays in the victim attainin
legal representation. Note, victims are not required to because the attorney has to apply for the U visa.

% For a list of victims sergies, victim advocates, and legal representgiiograms with experience working with
immigrant victims in your stator local jurisdiction see thdational Directory of Programs With Experience Serving
Immigrant Victimsat http://iwp.legalmomentum.org/reference/service-providers-directory
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encourages courts to reach out proactively tmroanity-based organizations in order to discover
barriers to access for immigrant domestic violence victims.

If a judge signs the certification, does the etim automatically obtain lawful immigration
status?

No. DHS requires U visa applicarttsprovide significant further damentation to meet all other U
visa requirement®. This documentation includes evidence of helpfulness, substantial harm,
criminal history, or lack thereo&nd history of immigation violations.

Can the certification be considereda benefit for the victim in the course of a prosecution of
the perpetrator?

This may be a concern for prosecutors. Please refer any prosecutors to The Vera Institute, Legal
Momentum or the National Immigrant Womenfglvocacy Project staff and we will provide
technical assistance specific to that situabgnsending an e-mail to niwap@wcl.american.edu or
calling (202) 274-4457.

CONCERNS

Once a certification is signed, what a
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DHS will investigate the arrest of every persathva pending application. Certifying officials have
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Redacted 1-918 Supplement B, U Nemmigrant Status Certification
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Sample Information Flyer for Victims

WERE YOU THE VICTIM OF A CRIME?

If you or a close family member were the victim of crime or abuse, you may be able to get a
temporary visa, the U visa, that can protect ffom being deported—if you are willing to help
investigate or prosecute that crime or abuse.

You may be eligible for a U visa if you or yournidy member were the gtim of one of these
crimes:

rape, torture, trafficking, cest, domestic violence, sexuasaslt, abusive sexual contact,
prostitution, sexual exploitan, stalking, female genital rilation, being held hostage,
peonage, involuntary servitude, slave trddénapping, abduction, unlawful criminal
restraint, false imprisonment, blackmail, extmm{ manslaughter, murder, felonious assault,
witness tampering, obstruction of justicerjpey, fraud in foreign labor contractif,
solicitation to commit any of the above-mentioned crimeangrsimilar activityin violation

of federal, state, or local criminal law

Were you a victim of one of the crimes listed above?
Was a close family member of youra victim of a crime listed above?
Were you or a close family membethe victim of a similar crime?
If your answer is YES, you and/or your fammhember may be able to apply for a U visa.

The U visa is a temporary visa for victims whpag the crime to police or the courts. The U visa
protects you from being deported for four yearprétvides temporary legahmigration status if you
are a crime victim and allows you to work legalYou may be able to apply for a U visa if you
helped or will help investigte or prosecute a crime.

If you have an emergency, call 911 right away.

To learn more about the U visa program, contatimmigration attorney, a victim services or
family justice center, or someong&h expertise in immigration law.

101§ 8 U.S.C. 1351

National Immigrant Women's Advoca&roject, American UniversifyWashington College of Law 40



¢FUE VICTIMA DE UN CRIMEN?

Si usted—o un familiar cercano—fue victimautecrimen, puede calificar para obtener una
visa-U temporal que le protegie la deportacion, si ayuda kninvestigacion y procesamiento
de un crimen.

Para calificar para una visa-U, si usted o un miembro de su familia fue victima de cualquiera de
estos crimenes:

violacion, tortura, trafico depersonas, incesto, violencia
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Resource List

For Technical Assistance on the use of the U wisatact the National Immigrant Women’s Advocacy
Program (NIWAP). To receive assistance from NIWAP staff or one of our law enforcement U visa trainers,
please call or email: (202) 27437 or_orloff@wcl.american.edu.

Department of Homeland Security Polig Guidelines on U visa certifications:

X U Visa Law Enforcement Certification Resource Guide for Federal, State, Local, Tribal and
Territorial Law Enforcement:
http://www.dhs.gov/xlibrary/assets/dhs_u_visa_certification _guide.pdf.

x Information for Law Enforcement Officials, Immigration Relief for Victims of Human Trafficking
and Other Crimes:
http://www.uscis.qov/USCIS/Resources/Huritarian%20Based%20Benefits%20and%20Resources
[TU_QAforLawEnforcement.pdf.

Copies of the following U visa forns are available for download at:

x Form [-918, Petition for U Nonimmigrant Status (U visa application form):
http://www.uscis.gov/files/form/i-918.pdf

x Form [-918, Supplement B, U Nonimmigrant Status Certification (U visa certification form):
http://www.uscis.gov/files/form/i-918.pdf (scroll down to page 17).

X Immigration Options for Victims of Crime (lked States Citizenship and Immigration Services
Brochure): _http://www.uscis.gov/USCIS/Humanitarian/Battered Spouse, Children &
Parents/Immigration Options for Victims of Crimes.pdf

For additional materials and information on the U aed other forms of immigration relief available for
immigrant victims, including multilingual materials, please visit:
http://niwaplibrary.wcl.american.edu/reference/adaisil-materials/materials-for-adjudicators-and-judges

For further information on U visa certification, please visit
http://niwaplibrary.wcl.american.edu/referenceféiddal-materials/immigration/u-visa/tools/police-

prosecutors

For DHS training videos on U visa certification, please visit
http://niwaplibrary.wcl.american.edu/reémce/additional-materials/immigration

For webinars on the U visa and immigrant crime victims legal rights, please visit
http://niwaplibrary.wcl.american.edu/reference/webinars

Case Law:

X Garcia v. Audubon Communities Management, |2@D8 WL 1774584 (E.D. La. 2008):
http://niwaplibrary.wcl.american.edu/referencklgional-materials/materials-for-adjudicators-and-
judges/tools-for-courts/Garcia-v-Audubon.pdf/view
(Holding that a federal judge is dified to certify U visa applications).
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Sample Memorandum in Support of Mdion for U Visa Certification

(begins on the next pad®)

192 Developed by Jennie Pasquarella, ACLU of Southern California; M