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LSC’s proposed “private attorney” definition will restrict the ability of rural LSC
recipients to fully utilize co-counseling as part of its PAl program. Our PAI plans will be adversely

impacted by this proposed definitionai change because we utiiize co-counseiing in remaote rurai

areas with urban-based, private, non-profits who primarily serve low_income communities. We
oppose LSC's proposed “private attorney” definition not simply because it will adversely impact
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and ambiguous, and LSC's proposal inaccurately portrays the legislative history and purpose of
PAI.

exclude an undefined,; but—

In 79 FR 21188, at §1614.3{h}{2}ii}, t5C proposes to i
the a new definition f private attorney” as

3

potentially large, number of skilled attorneys fro

follows:

{2) Private attorney does not include:

>

(i} An attorney employed 1,000 hours or more per calendar year by an LSC -

[¢

reapaent or subrec:iplent; or

(i) An attorney employed-by-a non-L5C-fundedegal services provideracting -
b

within the terme of his or heremployment with the non-18C-fundad

(Emphasis added)

_ The term “legal services provider” as used in § 1614.3(h)2(ii}) is not defined anywhere
within the LSC Act, noris it defined in the LSC regulatlons Nowhere in the proposed regulatlon
does LSC define what it means by “legal services provider”. Does this term include private law

firms who exclusively represent low-income clients? Does it include a legal advacacy entity that
employs attorneys who provide advocacy to clients based upon direct cost to the client charged
through a contingency agreement? Does the definition include non-profit advocacy
organizations which represent many low-income clients free of charge, but also charge market
rate to other clients? In short neither LSC norwe really know what the term “legal services R

provider” means. }

LSC's proposed definition of "private attorney” is dramat;c extensaon of an Office of
Legal Affair’s{"OLA"} opinion exprassed-in OLA 2009-1004, v 3 :

“For the purposes of the PAl rule, where a staff-model legal services provider receives
funds from an LSC recipient (regardless of the original source of the funds) to perform
progrdrunalic aciivides; arration Ney wing recetves e dranone naif or nisyner— —
professional income from that staff-model legal services provider is not a “private
attorney.”
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activities. OLA 2009-1004 does not exclude from PAI counting staff time facilitating, supervising
or co-counseling with these same non-profit, non-LSC staff model legal providers who donate
their time to a Fecipient. EvEn assuming that LSC shouid restrict payments from LSC recipients -
to other non-profits {the situation in OLA2009-1004) there is no justification for refusing to™ -
acknowledge the time that an attorney employed by a non-profit donates to support the work

of a LSC recipient. To an LSC recipient and its client the only differences-between the time and

expertise donated by a nun-profit, non-L5C staff modei legai provider that reguiariy works with
low income communities and that of a corporate law firm with little or no experience working

with low income communities is that the non-profit is not subject to the numerous conflict
concerns or as restrained by the same logistical barriers that constantly inhibit their corporate
counterparts from engaging with rural LSC recipients as co-counsel. The donation of any

lawyer’s time and resources is at the heart of pro bone legal services and should he at the heart—---

of all LSC PAI plans.

The unwarranted expansion of OLA 2009-1004 in LSC’s new.definition of “private
attorney” should be rejected. If a change in the definition has to be made, we believe there is a
iess radical “private attorney” definition, that is more inclusive, truer to the spirit of PAl as

expressed in 46 FR 81017 and 50 FR 42586, with OLA2009 1004, The SRS o
more reasanahla nronosal would he to narr

§ 1614.3(h){2} Private attorney does not include: -

{iy An attorney employed 1,000 hours ar more per calendar year by an [SC
recipient or subrecipient; or

(i) An attorney-who receives-more thar-holf-of his or her professional income=== .
from.a non-LSC-funded legal services provider which receives o subarant from.

LSC-funded provider.

{a) Subgrant, as used herein, does not include a recipient’s
advancement of litigation costs in cases wherein a recipient and the
non-LSC-funded legal services provider are engaged in co-counseling;

(b} Subgrant, as used herein does not include a transfer of less than
$1,000 per calendar year from any recipient to the non-LSC-funded leqal
services provider.

This definition would, as was done in OLA 2009-1004, limit the “private attorney”
exclusion to LSC recipients’ subgrantees. This would address LSC's ongoing concerns about the
transfer of money and still protect recipients’ flexibility and innovation in the execution of their
PAl plans. PA!should be about expanding the quantity, quality and expertise of the legal

services provided to low income communities. — -






