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Final Report, January 2002 fhereinafter, LSC Task Force Report].
Other recommendations are new.

The OIG's ongoing 

new!s‘D

by bringing into focus the
need for regulatory action. However, the following recommendations are not intended to
resolve perceived deficiencies at one LSC grantee; rather they are intended to improve
LSC guidance to grantees generally and to improve accountability for use of federal
funds.

I. and 

Currently,
however, when a grantee is found to have violated the restrictions or other conditions
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under which it receives LSC funding, LSC management has limited tools at its disposal
to sanction the grantee or to otherwise induce the grantee to comply. The Board has
directed that management not impose lesser sanctions resulting in a reduction in funding
of less than 5oh of the grant, absent a formal rulemaking. 45 C.F.R. g 1606.2(d)(2)(v).

Part 1623 allows suspension of all or part of a grantee's funding. Suspensions of funding
only last for 30 days, unless the grantee agrees tq an extension; suspended funding is
returned to the grantee at the end of the 30-day suspension period.

Part 1606 allows termination of the grant, in whole 



As an example, one possible "lesser sanction" would be to impose a non-refundable
penalty with minimal procedures, making enforcement quick and effective. The Board
may also consider a legislative recommendation, requesting Congress to allow LSC to
impose a kustee to replace the executive director, senior management and,/or the Board
responsible for the violations. A second legislative fix could allow LSC to debar an
executive director or senior management that caused the grantee to engage in the
prohibited activities, rather than debarring the recipient organization itself, as provided in
current law. The Board also might consider monitoring affangements similar to those
made pursuant to consent decrees.

The imposition of lesser sanctions also would place LSC in a stronger position to defend
the termination of a grantee or the non-renewal of a grantee by creating a documented
record of the noncompliance and of LSC's efforts to induce compliance.

IL Revise Part 1635: Timekeeping Requirement

A. Background

LSC's Timekeeping Requirement, Part 1635, provides a basic accountability tool,
intended to assure the appropriate use of recipient funds, to improve recipients' internal
management of funds, and to assist LSC in its compliance and enforcement activities.

[The regulation] is intended to improve accountability for the use of all
funds of a recipient by:

(a) Assuring that allocation of expenditure of LSC funds pursuant to
[Regulation 1630, cost standards and procedures] are supported by
accurate and contemporaneous records of the cases, matters, and
supporting activities for which funds have been expended;

(b) Enhancing the ability of the recipient to determine the cost of specific
functions; and

(c) Increasing the information available to LSC for assuring recipient
compliance with Federal law and LSC rules and regulations.

45 C.F.R. $ 1635.1. LSC originally promulgated the Timekeeping Requirement in
anticipation of the statutory requirement found in the FY 1996 Appropriations Act. L04
Pub. L. I34,I10 Stat. l32l (1996). The statute requires grantees to "agree[ ] to maintain
records of time spent on each case or matter with respect to which the [grantee] is
engaged," requires that "[non-LSC funds] are accounted for and reported as recipients
and disbursements, respectively, separate and distinct from Corporation funds," and
requires grantees to make such records available to LSC and its auditors and monitors.
Id. at $ s0a(a)(10).



Part 1635 requires grantee attorneys and paralegals to keep contemporzureous time
records for all time spent on each case, matter and supporting activity. 45 C.F.R. $
1635.3. However, although the regulation requires that such records support all
expenditures of funds for recipient actions and that the allocation of expenditures be
carried out in accordance with LSC's regulation governing cost standards and procedures,
45 CFR Part 1630, the regulation does not require an identifiable nexus between the
expenditure of employees' time and the funding source against which employees' time is
charged. This missing link makes an accounting of grantee expenditure of funds,
particularly on those activities recipients may only engage in with the use of non-LSC
funds, difficult, if not impossible.

B. Task Force Recommendation & Previous LSC Board Action

During 1998-2000, the Board considered amending the Timekeeping Requirement to
mandate that timekeeping records be consistent with payroll records. Ultimately, the
Board determined that such a requirement was not necessary. The LSC Task Force did
not recommend further action on the Timekeeping Regulation. LSC Task Force Report
at p. 19. However, it is not clear what the Task Force would recommend had it had
before it the additional experience gained in the intervening years, for example, that
discussed in the illustration that fo11ows.2

C. Illustration of Difficultv in the Field

Because CRLA's timekeeping records are not linked to funding sources the OIG could
not readily determine whether certain CRLA activities involving comments on public
rulemaking were made with LSC funds or non-LSC funds. LSC OIG Report to the
Subcommittee on Commercial and Administrative Law of the House Committee on the
Judiciarv Regarding the Activities of Cala��uf�ruluafvcommon b�Vcomm�on 





LSC's Lobbying Regulation implements these restrictions (and others) but the OIG finds
certain sections of the regulation to be confusing and to provide insufficient
implementing guidance to grantees on what constitutes prohibited and permissible
activities. As such, grantees cannot be confident their activities fall within the parameters
of permissible behavior and LSC cannot assure grantee compliance with the statutory
restrictions.

The following provides an example of the regulation's generally confusing language.
The law prohibits grantees from "attemptfing] to influence the issuance, amendment, or
revocation of any executive order, regulation, or other statement of general applicability
and future effect by any Federal, State, or local agency," Id. at $ 50a(a)(2) (emphasis
added). LSC Regulation 1612.3(b) prohibits grantees from attempting to influence any
"gxegUivg__eldgl" or "rulemakins." The regulation in section I6I2.2(d)(l), defines
"rulemaking" to include "any agency process for formulating, amending, or repealing
rules, regulations, or guidelines of general applicability and future effect issued by the
agency pursuant to Federal, State, or local rulemaking procedures," and then includes
examples of formal rulemaking procedures. The regulation then provides that
"rulemaking" does not include either administrative proceedings of particular
applicability or communications with agency personnel "for the purpose of obtaining
information, clarification, or interpretation of the agency's rules, regulations, guidelines
policies or practices." 45 C.F.R. 5 16I2.2(d)(2). The regulation goes on to define
"public rulemaking" which appears to be a subset of "rulemaking." 45 C.F.R. $
16I2.2(e). In another section, the regulation refers to "negotiated rulemaking" as
separate subset of "rulemaking." See 45 C.F.R. $ 1612.6(a) (3). The use the term
"rulemaking" in varying contexts appears to muddle the meaning of the term for LSC
purposes. Thus what is and is not permissible under LSC Regulations is confusing.

This lack of clarity leads to and, at the same time, conceals the lack of sufficient
implementing guidance. The regulation only addresses the phrase found in the statute "or
statement of general applicability or future effect" in the context of the "rulemaking"
definition which requires a formal proceeding generally associated with the regulation
making process. 45 C.F.R. g 1612.2 (dxl). Thus the regulation appears to equate
"rulemaking" with both "regulation" and "or statement of 
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B. Task Force Recommendation

The LSC Task Force recommended action on the Political Activities regulation to make
clarifying and structural changes in order to make the rule easier to use and apply. LSC
Task Force Report atp.6.

C. Illustration of Difficultlr in the Field

The following provides an example of the need for clarification and guidance. In the
CRLA investigation, the OIG found that a high level CRLA employee who works as a
fair housing advocate in her position at CRLA publicly identified herself as a sponsor of
a fund raising event in 2004 by "Fair Housing Advocates for Kerry." The Fair Housing
Advocates for Kerry 



needed. We recommend LSC work closely with the United Stated Office of Special
Counsel in formulating the clarifying guidance.

Even if the Board ultimately were to disagree with the OIG's interpretation in the
situation described above, the example nonetheless provides a sound basis for
modification of the Political Activities Regulation so as to offer additional guidance and
clarity on the question of "intentional fidentification]" by employees with political
activities, and the scope of the other Hatch Act restrictions.

We recommend that Part 1608 also address the situation in which an employee engaged
in political activities covered by the regulation uses his or her official LSC or grantee title
and affiliation but designates its use as "for identification purposes only." We also found
this situation during the GRLA investigation. oIG Report on CRLA 



would be required to perfofin an extensive, time consuming, and likely unnecessary
review of all case files before providing any client names, in part to protect against
disclosure of names subject to the attorney-client privilege. The OIG ultimately issued a
subpoena for 



The 1996 reforms appear to have been intended to refocus legal services delivery on the
dayto-day legal problems of the poor who seek legal assistance. The statutory
framework and its legislative history suggest that after 1996, activities such as those
described below would no longer be permissible; rather, LSC grantees should be
representing clients who request legal assistance. LSC, however, provides neither an
explicit requirement that litigation work be performed only when a grantee has an
identifiable client, nor a regulation that specifically addresses under what circumstances,
if any, a grantee may conduct legal work without a client.

B. Illustration of Difficulty in the Field

In connection with its CRLA investigation, the OIG found two instances in which CRLA
engaged litigation-related work without a client on whose behalf the work was
conducted. In both instances, CRLA was within days of filing a lawsuit withowces 
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U.S. Office of Special Counsel
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Therefore, we do not believe that you knowingly or willfully violated the Act and we
are closing this matter.

Please be advised that if in the future you engage in Hatch Acyd



U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 218
Washingfon, D.C. 20036-4505

Mr. XXXXXX

Re: OSC File No. HA-XX-XXXXX

Dear Mr. XXXXXX:

This letter is in response to information the Office of Special Counsel (OSC)
received concerning allegations that you violated the Hatch Act by using your offlcial
title in a letter you wrote to the editor of your local newspaper supporting a candidate
for Mayor of Huntsville, Alabama. At the time of your alleged activity, you were
employed as, and continue to be, the XXXXXXXX. It is our understanding that you
are a member of the career Senior Executive Service. After reviewing this matter, we
have determined that you did not violate the Hatch Act for the reasons explained below.

Federal employees of executive agencies are covered by the Hatch Act. See
5U.S.C.  $$7321-7326.  The HatchActprohib i tsa l lcoveredemployeesfrom,among
other things, using their official authority or influence for the purpose of interfering
with or affecting the result of an election, or using their official title while pIR�



U.S. Office of Special Counsel
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For your information, I am enclosing a copy of our publication that explains the
Hatch Act 's application to federal employees. Please call me at 800-854-2824 if you
have any questions concerning this matter.

Sincerely yours,

Mariama Liverpool
Attorney

Hatch Act Unit

Enclosure


