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Under VAWA 2005, the VAWAeseibns now cover a broader
range of victim applicants. Attorneys and advocates unfamiliar with the complex changes that have
occurred with VAWA in recent years shoulartbegkassistance before helping victims fHe a self
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petition.* This chapter is not an exhaustive list of recommendations,® but rather a guide to filing a VAWA

self-petition. Before filing a self-SHWLWLRQ UHYLHZ) QWKW "3 3061 8 V6 H@gDthiswKH EHJL
manual. If your client has any one of the inadmissibility red-flags, contact an immigration attorney or

technical assistance provider with significant experience representing immigrant victims in VAWA cases.

This guide provides information on the following VAWA self-petition topics listed below.
Eligibility Requirements for Filing a Self-Petition

General Filing Procedures and Practice Pointers
The Self-
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not know that this is criminal behavior in the United States."* Abusers may play upon this ignorance to
isolate, further abuse, and prevent the victim (or her family) from seeking help from the authorities.

VAWA contains provisions that limit the ability of an abuser to misuse United States immigration laws,
immigration officials, and law enforcement agencies to threaten and control his or her immigrant spouse or
child. Specifically, VAWA remedies this situation by enabling battered immigrants to attain lawful
permanent residence D 3JUHHQ FDUG’ ™ ZLWKR Xhir it spRR SrHEr@®WIhRQ RI1 W
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Abused spouses or former spouses of U.S. citizens or lawful permanent residents may file a
VAWA self-petition. They may also include their children, even if the children are not abused or
are not related to the U.S. citizen or the lawful permanent resident.*®

Abused children of a U.S. citizen or lawful permanent resident may file a VAWA self-petition.*’

Spouses or former spouses (whether abused or not) whose children are abused by their U.S. citizen
or lawful permanent resident spouse may apply for themselves.®

Parents who are victims of elder abuse by a U.S. citizen son or daughter are eligible.™

Battered spouse waiver applicants,

VAWA Cuban adjustment applicants,®

VAWA HRIFA (Haitian) applicants,? and

VAWA NACARA applicants (Nicaraguans, Cubans, Salvadorans, Guatemalans, Former Soviet
Union nationals) are included in the category of VAWA self-petitioners, under VAWA 2005%

WHAT ARE THE REQUIREMENTS FOR ESTABLISHING ELIGIBILITY FOR A VAWA
SELF-PETITION?%

A self-petitioning spouse must satisfy seven requirementdo establish eligibility for a VAWA self-
petition.

1. Relationship to the abuser Generally, self-petitioning spouses can demonstrate the existence of a
marital relationship with a valid marriage certificate. A self-petitioning child must prove that s/he is the
natural child, stepchild, or adopted child of a citizen or lawful permanent resident.”* A self-petitioning
parent must prove a parental relationship to their U.S. citizen son or daughter.?

IftheselF-SHWLWLRQHU LV FXUUHQWO\ QRW PDUULHG WR WKH DEXVHU E\ Ul
divorce, the self-petitioner may still qualify if she can prove that:

She believed that she has legally married the abuser, but the marriage was invalid due to her
D E XV HU 1 VAELked EpBuses who did not know they married a bigamist need to provide
evidence that their marriage ceremony was actually performed.”®

She was the spouse of a U.S. citizen who died within the past two years. The self-petitioner must
prove that she was the spouse of an abusive citizen and that her spouse died within the past two

'® INA §§ 204(a)(1)(A)(iii) and (B)(ii), 8 U.S.C. §§ 1154(a)(1)(A)(iii) and (B)(ii) (2000). Children included in their parent's
VAWA self-petition are known as derivative children. To be included in the parent’s self-petition, derivative children must
be under twenty one at the time of filing. The 's
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According to VAWA regulations, sexual assault is a form of battery and extreme cruelty. The
Department of Justice defines sexual assault, including sexual assault in a marriage or family relationship,
as any type of non-consensual sexual contact or behavior.®® This includes forced sexual intercourse,
sodomy3,7 child molestation, incest, fondling, and attempted rape. Other examples of sexual assault
include:

Unwanted vaginal, anal, or oral penetration with any object

Forcing an individual to perform or receive oral sex

Forcing an individual to masturbate, or to masturbate someone else

Forcing an individual to look at sexually explicit material or forcing an individual
to pose for sexually explicit pictures

Touching, fondling, kissing, and any other unwanted sexual contact with an
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the victim may plead guilty to charges that will render her ineligible for VAWA relief, and couldlead
to her deportation.*®

While there is no statutory definition of good moral character, the Immigration and Naturalization Act
(INA) lists actions which presumptively bar an individual from demonstrating good moral character.* It is
not always easy to determine whether a specific crime established a lack of good moral character.
Convictions for many crimes are statutory bars to good moral character, but other crimes, such as
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If the conduct of the self-
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Possessiveness and harassment.
INTIMIDATION AND DEGRADATION

Experts acknowledge that batterers commonly use a variety of tactics beyond violence to keep women in

abusive relationships.* $EXVHUV XVH WKUHDWV WR HQKDQFH D YLFWLPYV GHSH
stress, and humiliation, if the victim tries to leave or if she does not comply with his demands. Abusers use

different forms of threeWV LQFOXGLQJ VWDQGLQJ WRR FORVH WR YLFWLPV FOH
looks, or displaying weapons to their intimate partners.®® In cases where the victim is also an immigrant,

abusers often threaten to report them to the immigration authorities.®® Threats, intimidation, and

degradation trap victims in abusive relationships, and can often form the basis for proving extreme cruelty.

ECONOMIC AND EMPLOYMENT RELATED ABUSE

Lack of access to economic resources is the single largest barrier to a victim who seeks to leave an abusive
relationship.®” Victims may be prevented from participating in the labor market, or sabotaged at their
workplaces.®® Abusers are known to stalk or harass victims at work, and to send threatening e-mail or
voice-mail messages that may cause the immigrant victim to be fired, or force her to leave her job for
safety reasons. Furthermore, many illegal and undocumented immigrant victims are forced by their abusers
to work illegally without being allowed to share in the monetary compensation associated with
employment.

SOCIAL ISOLATION

Abusers may attempt to isolate their victims by prohibiting them from escaping, seeking help, and
GHYHORSLQJ VXSSRUW V\VWHPV RU PDLQW DY Tt @ukeMhbyHeskittFWLP IV H[LV
the victim from using the phone,” prohibit her from going to work or school,”* make her depend on him for
WUDQVSRUWDWLRQ OLPLW WKH YLFL présht ReR foow BxendingZsbdlK IDPLO\ RU
activities.

Battered immigrants may be even further susceptible tot
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victim from learning English, or from having contact with people who speak English. A linguistic barrier

| 12
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petition. Immigration attorneys helping clients with VAWA sgiktitions should workwith shelter

workers or a domestic violence advocate. These advocates will help the attorney and client develop the
case affidavit and properly document the full history of violence, controlling behavior, and emotional
abuse. A shelter worker or domestimlence advocate can also help create a safety plan for your client.
The plan may include providing a safe space for the collected information and documents to prevent the
papers from being found and destroyed by the abuser.

An attorney working with a self-petitioner should make sure to:

&ROOHFW DOO QHFHVVDU\ GHWD L O&hd&llquéstiont tRraghtd @N¥sTV VW R U\ E\ D
of interviews. Advocates can collect this information for the attorney.

Obtain the draft affidavit the advocate developed in collaboration with the client and organize it in
a format that will be most effective for the adjudicator.

Collect affidavits and other documents corroborating the existence of domestic violence and a
good faith marriage.

Index and summarize supporting documents by elements of proof so DHS examiners may easily
understand which documents support which elements of proof and how.

Include a cover letter providing a road map through the case, using bullets or a similar technique
to maximize reader-friendliness.

The Self-SHWLWLRQHU-V $IILGDYLW

Theself-SHWLWLRQHUYY SHUVRQDO DIILGDYLW LV WKH PRVW LPSRUWDQW
most VAWA adjudicators review, and should, if done well, support a finding that the applicant is credible.

7KH DIILGDYLW VKRXOG SURYLGH DV PXFK GHWDLO DV SRVVLEOH LQ
HVVHQWLDOO\ WKH VWRU\ RI WKH FOLHQWY{fVY UHODWLRQVKLS ZLWK KH!
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Proof of good faith marriage: including details regarding how the client and her spouse met, how
the relationship developed, why and when they decided to get married and details about the
wedding. It should also provide a description about their daily lives (who paid the bills, who
prepared meals, cleaned the house, took care of the children) and information about their social
life together.

0
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Affidavits from Witnesses and Advocates

1) Corroborating witness affidavits: if possible these should be obtained from:

a) Witnesses to the abuse or the effects of the abuse: The applicant should describe incidents where the
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be asked to prepare affidavits. It is further recommended that children who have witnessed or
experienced domestic violence be referred to counseling and treatment. Those involved in counseling
can be assisted by their mental health treatment providers in preparing their affidavits.

Checklist of Suggested Supporting Documents
The regulations interpreting VAWA recommend the submission of certain types of documents with the

self-petition.® +RZHYHU '+6 LV UHTXLUHG WR FRJVIh&skygesteD Q\ FUHGLEOH HYLC
evidentiary documents provided in this section are m
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iftheself-SHWLWLRQHU LV WKH FKLOGTV IDWKHU
f ODUULDJH OLFHQVH RU FHUWLILFDWH GRFXPHQWLQJ WKl
f (YLGHQFH RI WKH FKLOGTV OHJLWLPDWLRQ RU
f Evidence of a bona fide parent-child relationship (pictures, letters).

¢) Good-faith marriage

A self-petitioner must be able to demonstrate that her marriage to an abusive spouse was entered into
in good faith and not as a means to circumvent immigration laws. In addition to the evidence listed in
WKH 35HVLGHQFH ZLWK WKH S$ifmXaylduomitvhelfellaniigQ EHORZ D YLFW

descriptioninthe self-SHWLWLRQHUfV DIILGDYLW RI FRXUWVKLS ZHGGLQJ |
residence, and shared experiences (one affidavit describing this and the abuse or other relevant
information can be submitted);

insurance policies listing her spouse, joint leases, jointly filed income tax returns, bank accounts,
and other evidence of shared household and financial obligations;

birth certificates of their children;

photographs of the wedding;

photographs of the self-petitioner with her spouse and other family members, preferably taken on
different dates and at different locations;

letters or cards exchanged with her spouse and between her family members and spouse;

names, addresses and phone numbers of people who knew the abuser and the applicant as a
married couple;

photo 1Ds with the applicant's married name;
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a copy of the I-
status; or
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VWDPS LQ WKH DEXVHUYV SDVVSRUW LQGLFDWLQJ O

XSRQ UHTXHVW '+6 ZLOO DWWHPSW WR HOHFWURQLFDOO\ YHUL
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of the wall, etc., if possible. The damaged property should be photographed where it was
damaged, and then the object should be collected and retained. The woman's affidavit
should state that the applicant still has the object and that it can be inspected by the DHS.

Corro
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affidavit;

affidavits from responsible persons who can knowledgeably attest to her good moral character
and lack of criminal record may also be submitted; and/or

if the battered immigrant was arrested, accused or has committed a crime, it is

absolutely essential to consult with an immigration lawyer prior to filing the seHpetition

LQ RUGHU WR DVVXUH WKDW WKH YLFWLPYV DIILGDYLW DQG RU
adequately address ad mitigate the consequences such past criminal activity may have

on a finding of good moral character. Failure to do so could place the victim at strong

risk of deportation.

h)y SHWLWLROQHUYJY UHVLGHQFH LQ WKH 8 6 RU DEURDG

To file a self-petition, victims must either reside in the United States, have been abused in the United
States, or be the abused spouse of a U.S. government employee, or member of the military working or
stationed abroad. Self-petitioners residing in the United States may provide proof of current U.S.
residence through the following documents:

employment or school records;

a property deed with her name on it, rent or mortgage receipts, utility bills, insurance policies,

hospital or medical records;

birth certificates of childrenborn LQ WKH 8QLWHG 6WDWHY DQG FKLOGUHQYV V!
cards or letters addressed to her address, affidavits by her neighbors, landlords, and friends

attesting to her residence in the United States; and/or

theself-SHWLWLRQHUTV DIILG Piv thtWUnitad/ BasL. RalspecHit)letdgti ML GHQ F

the residence in the United States is required as long as the victim resides in the United States

at the time of filing.

Some self-petitioners may file from abroad if the abusive spouse or parent falls into one of three
categories:

1) Where the abusive spouse or parent is an employee of the U.S. government:'°® Evidence should
include:

VSRXVHYIV RU SDUHQWYV HPSOR\PHQW UHFRUGV SD\ VWXEV
and/or
RWKHU GRFXPHQWDWIURDRIHYKWH W SRSVORIFHQW ZLWK WKH 8 ¢

2) Where the abusive spouse or parent is a member of the uniformed services'®’": Evidence should
include:
6SRXVHTV RU SDUHQWY{V PLOLWDU\ LGHQWLILFDWLRQ FDUG
military orders, pay stubs,
DD-214, or
documentation that the self-petitioner is a dependent member of the U.S. military of
uniformed services;

3) Victims subjected to battery or extreme cruelty in the United States who are currently residing
abroad or filing from abroad should submit documentation showing the abuse occurred in the
United States.

1% The abuse can occur in the United States or abroad.
97 The abuse can occur in the United States or abroad. Uniformed services include all branches of the United States
military, the Coast Guard, and the Public Health Service.
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i) Loss of citizenship or lawful permanent resident status

In cases where the abuser lost or renounced his immigration or citizenship status within the past two
years, the abuse victim can still file the self-petition if she demonstrates that the loss of status or
renunciation of citizenship or lawful permanent resident status is related to the domestic violence.'®

i) When an abuser has renounced his citizenship or given up his lawful permanent resident
status

Self-petitioners should submit evidence proving that the domestic violence predated the renunciation.
This is particularly important in cases where lawful permanent resident abusers flee the country after
the issuance of a protection order or a warrant in a criminal case.

Obtaining Lawful Permanent Residence Under VAWA
Obtaining lawful permanent residence status through VAWA involves two steps. First, DHS must approve
the VAWA self-petition. Once approved, the applicant must apply for lawful permanent residence. There
are two ways in which an applicant can obtain her green card, which is proof of lawful permanent
residence. These are: 1) adjustment of status and 2) consular processing.

3$GMXVWPHQ Wis hé pvoveddrevidr\bbtaining a

Breaking Barriers: A Complete Guide to Legal Rights and Resources for Battered Immigrants | 23






Battered Immigrants and Immigration Relief









Battered Immigrants and Immigration Relief

made; and was the misrepresentation was made under oath. Advocates should work closely with battered
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“PUBLIC CHARGE™*

Immigrants, including battered immigrants, are ineligible to become lawful permanent residents of the
8QLWHG 6WDWHV LI WKH\ DUH 0O L' Hheidiny Rhehet BriRRrigrai® K Bl@ly® FKDUJHV ~
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Children in the United States who have been isWHG DV GHSHQGHQWY RQ WKEAMNEDWWHUHG
apply for adjustment to lawful permanent resident status along with their parent. A VAWA-approved

ODZIXO SHUPDQHQW UHVLGHQWIV FKLOGUHQ OLYLQJ RXWAVWLGH RI WKl
WKURXJK D SURFHVV UHIHUUHG WR DV 3IROORZLQJ WR MRLQ =~ 7KLV ZL(
an immigrant visa (lawful permanent residence) and join the VAWA self-petitioner in the United States. **°

The lawful permanent resident needs to file an 1-824 petition with the DHS office that initially adjudicated

her adjustment application. The immigration authorities will then contact the U.S. consulate where the

children are living and provide the consulate with verification that the battered immigrant self-SHWLWLRQHU TV
status was adjusted. The lawful permanent resident should contact that consulate and inform them that they

will be receiving verification of the adjustment from DHS and that the children will be applying for

immigrant visasaV 3IROORZLQJ WR MRLQ" GHSHQGHQWYV 7KH FRQVXODU RIILF
WR MRLQ™ YLVDV EDVHG -2hBdRdntiGnshiR Batl Rdulihnhist iqueStibnddestidher-open or

otherwise disturb the underlying VAWA case in any way. The consulate will inform the lawful permanent

resident as to what procedures must be followed in order for the children to receive their visas.

Conclusion

Once DHS approves the VAWA self-petition, the self-petitioner can apply for lawful permanent
r
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IDWLRQDO ,PPLJUDQW :RPHQYV $GYRFDF\ 3UReWHBPN 1,:$3 SURQRXQFHC
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