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Introduction  
 
VAWA Confidentiality protections emerged from a critical need to prevent abusive partners from using government 
�W�R�R�O�V���W�R���S�H�U�S�H�W�X�D�W�H���D�E�X�V�H�������,�Q���S�D�U�W�L�F�X�O�D�U�����W�K�H���W�K�U�H�H���P�D�M�R�U���S�U�R�Y�L�V�L�R�Q�V���Q�R�Z���N�Q�R�Z�Q���F�R�O�O�H�F�W�L�Y�H�O�\���D�V���³�9�$�:�$��
�&�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\�´3 remove critical barriers that may otherwise cause a chilling effect for immigrant survivors 
accessing legal and social service protections.  It recognizes that information about a victim provided to the 
Department of Homeland Security often comes from the batterer or the crime perpetrator as part of ongoing efforts 

                                                 
1 �³�7�K�L�V���0anual is supported by Grant No. 2005-WT-AX-K005 and 2011-TA-AX-K002 awarded by the Office on Violence Against 
Women, Office of Justice Programs, U.S. Department of Justice. The opinions, findings, co

ause 
this Manual is a guide for attorneys and advocates who are negotiating in these systems with their clients, using the �W�H�U�P���³�Y�L�F�W�L�P�´��
�D�O�O�R�Z�V���I�R�U���H�D�V�L�H�U���D�Q�G���F�R�Q�V�L�V�W�H�Q�W���O�D�Q�J�X�D�J�H���G�X�U�L�Q�J���M�X�V�W�L�F�H���V�\�V�W�H�P���L�Q�W�H�U�D�F�W�L�R�Q�V�����/�L�N�H�Z�L�V�H�����7�K�H���9�L�R�O�H�Q�F�H���$�J�D�L�Q�V�W���:�R�P�H�Q���$�F�W�¶�V�����9�$�:A) 
protections and help for victims, including the immigration protections are open to all v�L�F�W�L�P�V���Z�L�W�K�R�X�W���U�H�J�D�U�G���W�R���W�K�H���Y�L�F�W�L�P�¶�V���J�H�Q�G�H�U��
identity. Although men, women, and people who do not identify as either men or women can all be victims of domestic violence and 
sexual assault, in the overwhelming majority of cases the perpetrator identifies as a man and the victim identifies as a woman. 
�7�K�H�U�H�I�R�U�H���Z�H���X�V�H���³�K�H�´���L�Q���W�K�L�V���0�D�Q�X�D�O���W�R���U�H�I�H�U���W�R���W�K�H���S�H�U�S�H�W�U�D�W�R�U���D�Q�G���³�V�K�H�´���L�V���X�V�H�G���W�R���U�H�I�H�U���W�R���W�K�H���Y�L�F�W�L�P�������/�D�V�W�O�\�����9�$�:�$���������� 
expanded the definition of underserved populations to include sexual orientation and gender identity and added non-discrimination 
protections that bar discrimination based on sex, sexual orientation and gender identity.  The definition of gender identity used by 
VAWA is the same definition as applies for federal hate crimes �± �³�D�F�W�X�D�O���R�U���Serceived gender-�U�H�O�D�W�H�G���F�K�D�U�D�F�W�H�U�L�V�W�L�F�V���´���2�Q���-�X�Q�H����������
2013, the U.S. Supreme Court struck down a provision of the Defense of Marriage Act (DOMA) (United States v. Windsor, 12-307 
WL 3196928). The impact of this decision is that, as a matter of federal law, all marriages performed in the United States will be 
valid without regard to whether the marriage is between a man and a woman, two men, or two women. Following the Supreme 
Court decision, federal government agencies, including the U.S. Department of Homeland Security (DHS), have begun the 
implementation of this ruling as it applies to each federal agency. DHS has begun granting immigration visa petitions filed by same-
sex married couples in the same manner as ones filed by heterosexual married couples (http://www.dhs.gov/topic/implementation-
supreme-court-ruling-defense-marriage-act). As a result of these laws VAWA self-petitioning is now available to same-sex married 
couples 

 
3 1)Protections against disclosure of information the government has on the victim, 2) Reliance upon information provided by the 
abuser, crime perpetrator, or his family members in a case against or for the benefit of the victim, 3) Prohibitions against 
enforcement actions being taken at protected locations (e.g., shelters, courthouses, rape crisis centers. 
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designed to deter individual officers from violating these provisions.  Section 8 U.S.C. 1367(c) provides that each 
violation of any of the three types of VAWA Confidentiality or Victim Safety Protections described above is 
punishable by a $5,000 fine as well as disciplinary action.20   
 
Evolution of V AWA Confidentiality and Safety Protections for Immigrant Victims  
 
Confidentiality protections for immigrant victims were originally developed within the context of family based 
immigration petitions.  The Immigration Marriage Fraud Amendments of 198621 allowed U.S. citizens and lawful 
�S�H�U�P�D�Q�H�Q�W���U�H�V�L�G�H�Q�W�V���W�R���V�S�R�Q�V�R�U���W�K�H�L�U���V�S�R�X�V�H���D�Q�G���V�S�R�X�V�H�¶�V���F�K�L�O�G�U�H�Q���I�R�U���F�R�Q�G�L�W�L�R�Q�D�O���S�H�U�P�D�Q�H�Q�W���U�H�V�L�G�H�Q�F�H���L�Q���W�K�H���8�Q�L�W�H�G��
States.   In order to remove the conditions on immigration status and obtain permanent residence in the United 
States, the law required both spouses to file a joint petition to remove the conditions.  A battered spouse hardship 
waiver22 
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these purposes.  In effect the regulation allowed for free access to and use of the information by INS, immigration 
courts, and law enforcement agencies.  Following the issuance of these regulations many groups commented about 
the danger these 1991 INS regulations posed for battered immigrant spouses and children.28   However, INS made 
no changes in the regulations.  Abusers of immigrant victims were able to, and, in a number of cases actually did, 
track the location of immigrant victims through information that was made publicly available by INS and by state 
and local law enforcement agencies.  Ultimately Congress agreed and revised the law in 1996.  When Congress 
designed the VAWA Confidentiality and Immigrant Victim Safety protections in 1996 as Section 384 of IIRIRA, 
Congress replaced both the INS regulation and the immigration law confidentiality protections written into the 1990 
IMMACT, with statutory requirements that significantly limited disclosure of information and barred immigration 
officials from using abuser-provided information against the victim.29    It limited the release of information to law 
�H�Q�I�R�U�F�H�P�H�Q�W���W�R���³�G�L�V�F�O�R�V�X�U�H���R�I���L�Q�I�R�U�P�D�W�L�R�Q���W�R���O�D�Z���H�Q�I�R�U�F�H�P�H�Q�W���R�I�I�L�F�L�D�O�V���W�R���E�H���X�V�H�G���V�R�O�H�O�\���I�R�U���O�H�J�L�W�L�P�D�W�H���O�D�Z��
�H�Q�I�R�U�F�H�P�H�Q�W���S�X�U�S�R�V�H�V���´30  
 
1994 Violence Against Women Act (VAWA)  

Summary of relevant VAWA 1994 Confidentiality provisions: 

�x Protected the address of domestic violence victims and domestic violence shelter programs;31 

�x Requested studies on confidentiality of communications between domestic violence victims and counselors, 
victim address information, and recordkeeping;32 

�x �$�O�O�R�Z�H�G���W�K�H���L�P�P�L�J�U�D�Q�W���S�D�U�H�Q�W���R�I���D���F�K�L�O�G���D�E�X�V�H�G���E�\���W�K�H���F�K�L�O�G�¶�V���R�W�K�H�U���S�D�U�H�Q�W���Z�K�R���Z�D�V���D���F�L�W�L�]�H�Q���R�U���O�D�Z�I�X�O��
permanent resident to file for VAWA suspension of deportation.33 

 
History and Purpose �³
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�x Extended VAWA Immigrant Victim Safety Protections to U-visa applicants;56  
�x Extended VAWA Confidentiality Protections to U-visa applicants.57 

 

History and Purpose�² VAWA Confidentiality Amendments 
 
In deliberating over the 2000 Battered Immigrant Women Protection Act (Title V of VAWA 2000), Congress found 
�W�K�D�W���³�S�U�R�Y�L�G�L�Q�J���E�D�W�W�H�U�H�G���L�P�P�L�J�U�D�Q�W���Z�R�P�H�Q���D�Q�G���F�K�L�O�G�U�H�Q�«���Z�L�W�K���S�U�R�W�H�F�W�L�R�Q���D�J�D�L�Q�V�W���G�H�S�R�U�W�D�W�L�R�Q�«���I�U�H�H�V���W�K�H�P���W�R��
cooperate with law enforcement and prosecutors in criminal cases brought against their abusers and the abusers of 
their children without fearing that the abuser will retaliate by withdrawing or threatening withdrawal of access to an 
�L�P�P�L�J�U�D�W�L�R�Q���E�H�Q�H�I�L�W���X�Q�G�H�U���W�K�H���D�E�X�V�H�U�
�V���F�R�Q�W�U�R�O���´58  The Senate explicitly state�G���W�K�D�W���³�>�9�$�:�$�����������@���L�P�P�L�J�U�D�W�L�R�Q��
relief is designed to improve on efforts made in VAWA 1994 to prevent immigration law from being used by an 
abusive citizen or lawful permanent resident spouse as a tool to prevent an abused immigrant spouse from reporting 
a�E�X�V�H���R�U���O�H�D�Y�L�Q�J���W�K�H���D�E�X�V�L�Y�H���U�H�O�D�W�L�R�Q�V�K�L�S���´59   

 
Although VAWA 1994 contained several provisions that limited the ability of an abusive citizen or lawful 
permanent resident to use the immigration laws to perpetuate the abuse and control and to commit violence against a 
spouse or child, Congress found preexisting VAWA  immigration relief to be  insufficient.  In VAWA 2000, 
Congress created the U-�Y�L�V�D�����D���³�Q�H�Z���Q�R�Q�L�P�P�L�J�U�D�Q�W���Y�L�V�D���I�R�U���Y�L�F�W�L�P�V���R�I���F�H�U�W�D�L�Q���V�H�U�L�R�X�V���F�U�L�P�H�V���W�K�D�W���W�H�Q�G���W�R���W�D�U�J�H�W��
vulnerable foreign individu�D�O�V���Z�L�W�K�R�X�W���L�P�P�L�J�U�D�W�L�R�Q���V�W�D�W�X�V���´60  The U-visa was designed to provide temporary 
immigration benefits, leading to permanent resident status, to victims of certain statutorily enumerated crimes if the 
victim suffered substantial physical or mental abuse as a result of the crime, the victim has information about the 
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o VAWA NACARA  
�x Imposed restrictions on immigration enforcement actions at specified locations (e.g. shelters, victim 

services, courthouses) and required that there must be a certification that IIRIRA §384 was not violated 
when such actions are taken;66 

�x �$�O�O�R�Z�H�G���'�+�6���W�R���P�D�N�H���U�H�I�H�U�U�D�O�V���W�R���Y�L�F�W�L�P�V�¶���D�G�Y�R�F�D�W�H�V��67 
�x Added penalties for violations of mandatory certifications;68 
�x Added a requirement that DHS develop policies, protocols, and training for DHS employees on VAWA 

confidentiality.69 
 
History and Purpose�² VAWA Confidentiality Amendments 

 
In reauthorizing the Violence Against Women Act, it sought to improve confidentiality, privacy and safety of 
victims of violence against women.70  VAWA 2005 substantially expanded confidentiality protections for all 
persons served by entities receiving Violence Against Women Act grants including governmental (e.g. police, 
prosecutors, courts) and non-governmental grantees (e.g. shelters, rape crisis centers, legal services programs).71  In 
addition to enhancing confidentiality protections as a prerequisite for receiving funding under the Violence Against 
Women Act,72 VAWA 2005 enhances victim privacy and confidentiality for programs that include, law 
enforcement,73 health care,74 housing75 and immigration related benefits.76  
  
The legislative history of VAWA 2005 includes an extensive discussion of the importance of the VAWA 
nondisclosure, source limitation, and enforcement action limitations.  Of particular interest is the bipartisan 
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�³�,�Q���������������&�R�Q�J�U�H�V�V���F�U�H�D�W�H�G���V�S�H�F�L�D�O���S�U�R�W�H�F�W�L�R�Q�V���I�R�U���Y�L�F�W�L�P�V���R�I���G�R�P�H�V�W�L�F���Y�L�R�O�H�Q�F�H���D�J�D�L�Q�V�W���G�L�V�F�O�R�V�X�U�H���R�I��
information to their abusers and the use of information provided by abusers in removal proceedings. In 
2000, and in this Act, Congress extended these protections to cover victims of trafficking, certain crimes 
and others who qualify for VAWA immigration relief. These provisions are designed to ensure that abusers 
and criminals cannot use the immigration system against their victims. Examples include abusers using 
DHS to obtain information about their victims, including the existence of a VAWA immigration petition, 
�L�Q�W�H�U�I�H�U�L�Q�J���Z�L�W�K���R�U���X�Q�G�H�U�P�L�Q�L�Q�J���W�K�H�L�U���Y�L�F�W�L�P�V�¶���L�P�P�L�J�U�D�W�L�R�Q���F�D�V�H�V�����D�Q�G���H�Q�F�R�X�U�D�J�L�Q�J���L�P�P�L�J�U�D�W�L�R�Q��
enforcement officers to pursue removal actions against their victims.  This Committee wants to ensure that 
immigration enforcement agents and government officials covered by this section do not initiate contact 
with abusers, call abusers as witnesses or relying on information furnished by or derived from abusers to 
apprehend, detain and attempt to remove victims of domestic violence, sexual assault and trafficking, as 
prohibited by section 384 of IIRIRA. In determining whether a person furnishing information is a 
prohibited source, primary evidence should include, but not be limited to, court records, government 
databases, affidavits from law enforcement officials, and previous decisions by DHS or Department of 
Justice personnel. Other credible evidence must also be considered.  Government officials are encouraged 
�W�R���F�R�Q�V�X�O�W���Z�L�W�K���W�K�H���V�S�H�F�L�D�O�O�\���W�U�D�L�Q�H�G���9�$�:�$���X�Q�L�W���L�Q���P�D�N�L�Q�J���G�H�W�H�U�P�L�Q�D�W�L�R�Q�V���X�Q�G�H�U���W�K�H���V�S�H�F�L�D�O���µ�µ�D�Q�\���F�U�H�G�L�E�O�H��
�H�Y�L�G�H�Q�F�H�¶�¶���V�W�D�Q�G�D�U�G�«�����>�,�@�Q�I�R�U�P�D�W�L�R�Q���L�Q���W�K�H���S�X�E�O�L�F���U�H�F�R�U�G���D�Q�G���J�R�Y�H�U�Q�P�H�Q�W���G�D�W�D���E�D�V�H�V���F�D�Q���E�H���U�H�O�L�H�G���X�S�R�Q����
even if government of�I�L�F�L�D�O�V���I�L�U�V�W���E�H�F�D�P�H���D�Z�D�U�H���R�I���L�W���W�K�U�R�X�J�K���D�Q���D�E�X�V�H�U���´77  

 
In a statement issued along with the passage of VAWA 2005, Representative Conyers reiterated this congressional 
intention regarding the importance of all three prongs of VAWA confidentiality protections. 78 He indicated that 
Congress intended to: 

 
1) 
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regularly encounter alien victims of crimes, and (2) to craft and implement policies and protocols on 
appropriate handling by DHS, DOJ and DOS officers of cases under VAWA 1994, the Acts subsequently 
�U�H�D�X�W�K�R�U�L�]�L�Q�J���9�$�:�$�����D�Q�G���,�,�5�,�5�$���´88 

 
Department of Homeland Security Victim Protection Policies 2010 and 2011  
 
In 2010 and 2011 the Department of Homeland Security issued a range of policy directives and initiated a number of 
projects designed to significantly increase the DHS role in identifying immigrant crime victims, including victims of 
human trafficking, domestic violence, sexual assault and other U-visa listed crimes, and helping them secure 
immigration protections under the Violence Against Women Act and the Trafficking Victims Protection Act.  DHS 
launched agency-wide initiatives, such as the DHS Blue Campaign, to combat human trafficking and assist 
immigrant victims of violence against women and sexual assault.89 
 
DHS policies issued in 2010 and 2011 that improve protections for immigrant victims covered by VAWA 
confidentiality include:  
 

�x �&�R�P�S�X�W�H�U�L�]�H�G���9�$�:�$���&�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\���³�������´���)�O�D�J:  �,�Q�������������'�+�6���H�V�W�D�E�O�L�V�K�H�G���D���Q�H�Z���³�������´���F�R�G�H���L�Q���W�K�H��
Central Index System databas
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designed to minimize the effect that immigration enforcement has on the willingness and ability of victims, 
witnesses, and plaintiffs in non-frivolous civil rights lawsuits97 to call the police and pursue justice.98  

 
�x Exercise of Prosecutorial Discretion Favorably in Cases of Immigrant Crime Victims and Witnesses: 

DHS issued policies in June 2011 that established factors for immigration officers to weigh in the exercise 
of prosecutorial discretion. Factors that weigh in favor of immigration enforcement include: risk to national 
security, public safety risk, repeated criminal offenses, known gang activity, and an egregious record of 
immigration violations.99 Factors that may lead to the favorable exercise of prosecutorial discretion include 
but are not limited to: crime victimization or witness in a criminal case (domestic violence, human 
trafficking, and other serious crimes);100 the likelihood of being granted a U-visa, T-visa, or VAWA self-
petition; age and circumstances of arrival; length of time in the United States; a U.S. citizen or lawful 
permanent resident parent, spouse, or child; age (minor or elderly); person suffers or is the caretaker for a 
person with a serious mental or physical disability or health condition; pursuit of high school or college 
education; and person or spouse is pregnant or nursing .101 

 
�x Release From Detention and Dismissal of Removal Proceedings Involving Crime Victims: In August 

of 2010 DHS implemented a policy to release from detention immigrants with filed, pending, or approved 
applications for U-visas, T-visas, VAWA self-petitions, and VAWA Cancellation of Removal.102 DHS will 
dismiss removal actions without prejudice if DHS believes the applicant is likely to receive an immigration 
benefit, unless the applicant has criminal convictions or misconduct, the applicant is a threat to public 
safety or national security, or there is evidence of fraud.103 

 
�x Expedited Adjudication of VAWA Self-Petitions, T and U-Visa Cases Within 30 or 45 Days:  

Immigration and Customs Enforcement (ICE) is required to notify the VAWA Unit at the DHS Vermont 
Service Center when an immigrant in removal proceedings or in immigration detention has a pending 
application for immigration benefits, including VAWA, T or U-visa applications.104  ICE in cases of 
�L�P�P�L�J�U�D�Q�W���Y�L�F�W�L�P�V���L�V���D�O�V�R���G�L�U�H�F�W�H�G���W�R���V�H�Q�G���W�K�H���Y�L�F�W�L�P�¶�V���³�$�´���I�L�O�H�����W�K�H���L�P�P�L�J�U�D�W�L�R�Q���F�D�V�H���I�L�O�H�����W�R���W�K�H���9�$�:�$��
Unit.105  �'�+�6���S�R�O�L�F�L�H�V���I�X�U�W�K�H�U���G�L�U�H�F�W���W�K�H���9�$�:�$���8�Q�L�W���W�R���H�Q�G�H�D�Y�R�U���W�R���D�G�M�X�G�L�F�D�W�H���W�K�H���Y�L�F�W�L�P�¶�V���D�S�S�Oication for 
VAWA, T or U visa immigration relief within 30 days if the victim is detained and within 45 days in the 
cases of non-detained victims.106  However, the VAWA Unit has discretion in its collaboration with ICE 
that affects the extent to which the VAWA Unit will meet these adjudication targets.107  The VAWA Unit oration w
 0.0(e )]>-4<00493.79[(t)-3z4 t21 His
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Violations of VAWA Confidentiality, Victim Safety Protections  and Locational 
Enforcement Limitations  
 
The VAWA confidentiality provisions were created to prevent batterers, rapists, traffickers and other crime 
perpetrators from using the immigration system as a tool of power, coercive control,109 abuse, or to retaliate against, 
their victims.110 In the past, perpetrators of criminal acts have used threats to turn immigrant victims (both 
documented and undocumented) in to immigration authorities for deportation in order to coerce victims and secure 
their silence.  Abusers, traffickers and crime perpetrators have also used information provided by DHS to locate and 
harm their spouses, children, and other crime victims to stop them from providing information and testimony to law 
enforcement officers, prosecutors and courts.    
 
Abusers and crime perpetrators contact DHS officials and seek to enlist their support to secure initiation of an 
immigration enforcement action against their victim or seek to provide DHS information that will lead or contribute 
to DHS denying the victi�P�¶�V���S�H�Q�G�L�Q�J���L�P�P�L�J�U�D�W�L�R�Q���F�D�V�H���R�U���W�D�N�L�Q�J���D���Q�H�J�D�W�L�Y�H���H�Q�I�R�U�F�H�P�H�Q�W���D�F�W�L�R�Q���D�J�D�L�Q�V�W���D���Y�L�F�W�L�P������
Harmful actions might include disclosure of the fact that the victim has filed for immigration relief in a VAWA self-
petition, VAWA cancellation of removal or suspension of deportation case, a battered spouse waiver or a T- or U-
visa case.  Other actions include triggering an interview, investigation or issuance of a notice to appear against a 
victim, filing of a removal case against a victim, or using abuser-provided information to contribute to an 
�X�Q�I�D�Y�R�U�D�E�O�H���U�X�O�L�Q�J���G�H�Q�\�L�Q�J���D���Y�L�F�W�L�P�¶�V���D�S�S�O�L�F�D�W�L�R�Q���I�R�U���D�Q���L�P�P�L�J�U�D�W�L�R�Q���E�H�Q�H�I�L�W������ 
 
�9�$�:�$���F�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\���U�X�O�H�V���V�W�U�H�Q�J�W�K�H�Q���F�U�L�P�L�Q�D�O���S�U�R�V�H�F�X�W�L�R�Q�V���E�\���H�O�L�P�L�Q�D�W�L�Q�J���W�K�H���D�E�X�V�H�U�¶�V���D�E�L�O�L�W�\���W�R���L�Q�I�O�X�H�Q�F�H���W�K�H��
�D�G�M�X�G�L�F�D�W�L�R�Q���R�I���W�K�H���Y�L�F�W�L�P�¶�V���L�P�Pigration case including deportation.  At the same time VAWA confidentiality rules 
enhance protection for immigrant victims of domestic violence, sexual assault and trafficking, freeing them to safely 
seek victim services and justice system protection without fearing the deportation that their abusers have told them 
�Z�L�O�O���R�F�F�X�U���L�I���W�K�H�\���V�H�H�N���K�H�O�S�������9�$�:�$�¶�V���L�P�P�L�J�U�D�W�L�R�Q���F�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\���S�U�R�W�H�F�W�L�R�Q�V���D�U�H���D�Q���H�V�V�H�Q�W�L�D�O���S�D�U�W���R�I���W�K�H���9�L�R�O�H�Q�F�H��
�$�J�D�L�Q�V�W���:�R�P�H�Q���$�F�W�¶�V���L�Q�F�U�H�D�V�L�Q�J���S�U�R�W�H�F�W�L�R�Q���R�I���W�K�H���F�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\�����S�U�L�Y�D�F�\���D�Q�G���Vafety of victims of violence against 
women and their children.  Without the VAWA immigration relief and the VAWA confidentiality, abusers of 
immigrant victims cannot be held accountable for their crimes, victims will be forced into silence and abusers will 
continue perpetrating crimes in our communities.   
   
Violations of VAWA confidentiality non-disclosure rules create serious, even life-threatening dangers to individual 
crime victims �± men, women and children.  Violations compromise the trust that immigrant victims have in the 
efficacy of services that exist to help them.  They lead federal government officials to unknowingly help crime 
perpetrators to retaliate, harm and manipulate victims and elude or undermine criminal prosecutions.111   
 
Advocates, attorneys, and justice system and immigration system professionals need to be aware of the various 
activities that constitute violations of VAWA confidentiality.  The violations can be grouped into the following 
categories: 
 
�x Violations for releasing protected information: 112  Release of information contained in a protected VAWA 

immigration file to the abuser or others (including the existence of or the facts of a VAWA immigration case; 
locational information, or information about victimization contained in an immigration case (VAWA self-
petition, VAWA cancellation or suspension, T visa, U visa or battered spouse waiver or any other family-based 
visa or removal case involving such victim).  These rules apply to information victims file with the Department 
of Homeland Security, the Department of State and the Department of Justice.  DHS authorities have also taken 

                                                                                                                                                             
confidentiality protected cases are made directly to the VAWA Unit of the Vermont Service Center.  E-mail to Leslye Orloff from 
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the position that this protected information should not be released through family courts, criminal courts and 
law enforcement.113  The goal of this provision is to prevent disclosure of information that a perpetrator could 
use to harm or locate a victim. 

�x Victim Safety-Endangerment Violations�² Prohibition on Reliance on Abuser Provided Information: Gathering 
and/or use of information provided solely114 by an abuser, trafficker, crime perpetrator, or family member of 
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This case illustrates a direct violation of VAWA confidentiality IIRIRA 384(a)(2) protections.  In this case once the 
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ICE officer acted on information provided by an abuser to attempt to arrest victim at a protection order 
court hearing: 
    

�/�R�F�D�W�L�R�Q���R�I���,�&�(�¶�V���D�W�W�H�P�S�W�H�G���D�U�U�H�V�W��           Restraining order hearing, family courthouse 
�'�D�W�H���R�I���,�&�(�¶�V���D�W�W�H�P�S�W�H�G���D�U�U�H�V�W:  2003 
Violation of 8 U.S.C. 1367(a)(1): �,�&�(���D�F�W�H�G���R�Q���L�Q�I�R�U�P�D�W�L�R�Q���I�X�U�Q�L�V�K�H�G���E�\���D�E�X�V�H�U���U�H�������Y�L�F�W�L�P�¶�V��

scheduled appearance at restraining order hearing, and sent 
several agents to stand watch outside the domestic violence 
courtroom. 

�9�L�F�W�L�P�¶�V���L�P�P�L�J�U�D�W�L�R�Q���F�D�V�H: Conditional permanent resident 
Victim:  Aster Kebede  

 
In this case the batterer abused the victim, Aster Kebede, for several years, including repeated threats to get her 
deported.  After a particularly violent episode, Aster left the batterer and stumbled to
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In early 2007, Louisa Fernandez filed a Domestic Violence Protective Order against her husband and was granted an 
Ex Parte Protective Order.  The ex-�S�D�U�W�H���R�U�G�H�U���Z�D�V���V�H�U�Y�H�G���R�Q���/�R�X�L�V�D�¶�V���K�X�V�E�D�Q�G���D�Q�G���K�H���Z�D�V���R�U�G�H�U�H�G���W�R���D�S�S�H�D�U���D�W���W�K�H��
�I�X�O�O���S�U�R�W�H�F�W�L�R�Q���R�U�G�H�U���K�H�D�U�L�Q�J�������/�R�X�L�V�D�¶�V���K�X�V�E�D�Q�G���K�D�G���E�H�H�Q���W�K�U�H�D�W�H�Q�L�Q�J���W�R��call and turn her in to ICE officials and prior 
�W�R���W�K�H���S�U�R�W�H�F�W�L�R�Q���R�U�G�H�U���K�H�D�U�L�Q�J���/�R�X�L�V�D���U�H�F�H�L�Y�H�G���D���F�D�O�O���I�U�R�P���W�K�H���Z�L�I�H���R�I���R�Q�H���R�I���K�H�U���K�X�V�E�D�Q�G�¶�V���I�U�L�H�Q�G�V�����D���'�(�$��
informant) telling her that her husband was going to have ICE pick her up and deport her.    

 
On the day of the hearing, a man who claimed to be an ICE agent entered the courtroom wearing plain clothes.  He 
stomped into the courtroom, motioned to the abuser to confirm the identity of Louisa and insisted on interrupting the 
�F�R�X�U�W�¶�V���F�L�Y�L�O���S�U�R�W�H�F�W�L�R�Q���R�U�G�H�U��hearing to arrest Louisa, her daughter and a witness (her niece).  The ICE officer was 
physically and verbally confrontational to Louisa and her attorney.  He claimed that the 2007 ICE memo instructing 
agents not to arrest victims in courtrooms or shelters was merely policy without the force of law.  The agent also 
�D�V�V�H�U�W�H�G���W�K�D�W���K�H���Z�D�V���D�O�O�R�Z�H�G���W�R���X�V�H���W�L�S�V���I�U�R�P���D�E�X�V�H�U�V�����/�R�X�L�V�D�¶�V���K�X�V�E�D�Q�G���K�D�G���D���S�H�Q�G�L�Q�J���F�U�L�P�L�Q�D�O���F�D�V�H���I�R�U���D�V�V�D�X�O�W���R�Q��
another female) and that VAWA self-�S�H�W�L�W�L�R�Q�V���Z�H�U�H���M�X�V�W���Z�D�\�V���W�R���³�F�L�U�F�X�P�Y�H�Q�W���W�K�H���O�D�Z���´�������,�Q���W�K�H���P�L�G�V�W���R�I���W�K�H���I�D�P�L�O�\��
court protection hearing, the ICE officer demanded that he take away Louisa, her daughter and her niece at that 
moment because he had a busy schedule.  He was physically aggressive during the entire encounter, especially in 
�K�D�Q�G�F�X�I�I�L�Q�J���/�R�X�L�V�D���D�Q�G���K�H�U���Q�L�H�F�H���D�Q�G���W�D�N�L�Q�J���W�K�H�P�����D�Q�G���/�R�X�L�V�D�¶�V���P�L�Q�R�U���G�D�X�J�K�W�H�U�����W�R���W�K�H���,�&�(���R�I�I�L�F�H������ 

 
�$�W���W�K�H���,�&�(���R�I�I�L�F�H���1�R�W�L�F�H�V���W�R���$�S�S�H�D�U���Z�H�U�H���L�V�V�X�H�G���D�Q�G���L�W���W�R�R�N���/�R�X�L�V�D�¶�V���L�P�P�L�J�U�D�W�L�R�Q���D�Q�G���I�D�P�L�O�\���O�D�Z���D�W�W�R�U�Q�H�\�V���V�L�[��
hours to convince ICE officials to release �W�K�H�P���I�U�R�P���F�X�V�W�R�G�\�������7�K�H�L�U���U�H�O�H�D�V�H���Z�D�V���V�H�F�X�U�H�G���E�\���/�R�X�L�V�D�¶�V���D�W�W�R�U�Q�H�\�V���Z�K�R��
provided copies of VAWA 2005 and other DHS policy guidance on VAWA confidentiality to ICE officials at the 
local ICE office.  This case was brought to the attention of ICE officials including the Director of Operations who 
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HELPING VAWA CONFIDENTIALITY WORK TO HELP IMMIGRANT VICTIMS AND 
RESPONDING TO VIOLATIONS OF VAWA CONFIDENTIALITY 135  
 
Collecting Information and Prevention of Violations 
 
Safety Steps for Victims With VAWA Confidentiality Protected Cases Filed with DHS.  Advocates and 
attorneys working with immigrant crime victims who have filed cases with DHS for VAWA, T, U or other VAWA 
Confidentiality protected immigration cases should take the following steps to protect themselves against 
immigration enforcement, detention and removal:  

�x �0�H�P�R�U�L�]�H���W�K�H���³�$�´���1�X�P�E�Hr: �2�Q�F�H���D�Q�\���L�P�P�L�J�U�D�W�L�R�Q���F�D�V�H���K�D�V���E�H�H�Q���I�L�O�H�G���W�K�H���L�P�P�L�J�U�D�Q�W�¶�V���F�D�V�H���I�L�O�H���Z�L�O�O���E�H��
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�x IIRIRA §384: prohibits DHS employees from acting solely on information given by the abuser and/or 
family members of the abuser; prohibits DHS from disclosing any information relating to VAWA self 
petitioners or applicants for T and U visas.140  

�x INA § 239(e): certification of VAWA confidentiality compliance for enforcement actions at prohibited 
locations.141  

�x DHS Broadcast Message on New 384 Class of Admission Code: informs DHS officials "to become 
familiar with a new code in the Central Index System (CIS). The new Class of Admission (COA) code 
�³384�´���Z�D�V���F�U�H�D�W�H�G���W�R���D�O�H�U�W���'�+�6���S�H�U�V�R�Q�Q�H�O���W�K�D�W���W�K�H���L�Q�G�L�Y�L�G�X�D�O���L�V���S�U�R�W�H�F�W�H�G���E�\���F�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\���S�U�R�Y�L�V�L�R�Q�V����
Information about the lo
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If the violation was an ICE arrest in a prohibited location and you were present for the arrest, your notes should 
include what the agent said to you and how the agent responded after you told him you believed his actions were a 
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�x    health and danger to other family members.   
 
You should also advocate for: 
�x �W�K�H���F�D�Q�F�H�O�O�D�W�L�R�Q���R�I���D���1�R�W�L�F�H���W�R���$�S�S�H�D�U�����³�1�7�$�´�����L�I���R�Q�H���K�D�V���E�H�H�Q���L�V�V�X�H�G�� 
�x th�H���S�U�H�Y�H�Q�W�L�R�Q���R�I���D�Q�\���1�7�$���I�U�R�P���E�H�L�Q�J���V�H�U�Y�H�G���R�Q���W�K�H���F�R�X�U�W���L�I���L�W���K�D�V�Q�¶�W���E�H�H�Q���V�H�U�Y�H�G���D�O�U�H�D�G�\�� 
�x a joint motion to dismiss with the DHS trial attorney; 
�x the exercise of prosecutorial discretion not to issue an NTA 
 
When The Victim Has Been Placed In Immigration Court Proceedings: 
�x Ask the immigration judge to require DHS to provide certifications required under INA section 239(e). 
�x Ask the immigration judge to require DHS to prove that no part of the enforcement action was related to any 

form of VAWA confidentiality violation. 
�x Ask the immigration judge to terminate the removal action against the immigrant victim(s). 
�x Request that the trial attorney representing DHS in the removal action join in a joint motion asking that the 

immigration judge terminate the removal proceedings. 
�x Subpoena the immigration enforcement agent to testify at a motion to dismiss hearing about the facts related to 

the enforcement action against your client. 
�x �,�Q�V�L�V�W���W�K�D�W���F�R�X�U�W���S�U�R�F�H�H�G�L�Q�J�V���L�Q���W�K�H���L�P�P�L�J�U�D�W�L�R�Q���F�D�V�H���E�H���H�[�F�O�X�G�H�G���I�U�R�P���W�K�H���F�R�X�U�W�¶�V���H�O�H�F�W�U�R�Q�Lc notification 

system and that all proceedings be closed. 
 
Violations in Family Court  
  
File a Rule 11 Motion in Limine when the opposing counsel in family court threatens deportation or criminal action. 
�x See Rule 11 Memorandum attached as Appendix A to this chapter.   
�x See Rule 11 Motion in Limine to be used when the immigrant victim of violence is a Plaintiff, attached as 

Appendix B to this chapter.  (In cases where the immigrant victim of violence is a Defendant, simply reverse 
�³�3�O�D�L�Q�W�L�I�I�´���D�Q�G���³�'�H�I�H�Q�G�D�Q�W�´��throughout the motion) 

 
Make a Formal Complaint to the Office of Civil Rights and Civil Liberties with the Department of Homeland 
Security  
 
If the violation is particularly egregious or if the local office is unresponsive, a formal complaint may be your best 
recourse.  The DHS has set up procedures for receiving VAWA confidentiality enforcement requests.  Complaints 
are to be filed with the DHS Office of Civil Rights and Civil Liberties as outlined below:  
 
Prepare a detailed fact memo regarding the case.   Start by including appropriate case identifying information 
�L�Q�F�O�X�G�L�Q�J���\�R�X�U���F�O�L�H�Q�W�¶�V���Q�D�P�H�����G�D�W�H���R�I���E�L�U�W�K���D�Q�G���$���Q�X�P�E�H�U�����\�R�X�U���F�O�L�H�Q�W�¶�V���F�R�Q�W�D�F�W���L�Q�I�R�U�P�D�W�L�R�Q���W�R���W�K�H���H�[�W�H�Q�W���D�Y�D�L�O�D�E�O�H��
and your contact information.  Flesh out and clearly outline the facts regarding the violation.  This should include a 
brief procedural history of the case, your history with your client, the facts making your client eligible for 
immigration relief or protection under VAWA confidentiality provisions and the status of any pending family, 
immigration, or criminal law cases.  Then, prepare a detailed summary of your notes regarding the VAWA 
confidentiality violation.  Include as much detail as possible including name(s) and office of the DHS official(s) or 
employees involved; date, time and location of violation; what was said or done and by whom;  who was present; 
who witnessed anything relevant; etc.   
 
Attach supporting documentation. 
�$�W�W�D�F�K���G�R�F�X�P�H�Q�W�D�W�L�R�Q���W�K�D�W���V�X�S�S�R�U�W�V���\�R�X�U���F�O�L�H�Q�W�¶�V���H�O�L�J�L�E�L�O�L�W�\���I�R�U���S�U�R�W�H�F�W�L�R�Q���X�Q�G�H�U���F�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\���S�U�Rvisions as well as 
other documentation supporting the allegation of a violation.  This may include: 

�x Immigration notices and proof of eligibility as a VAWA, T or U visa victim 
�x Copies of DHS filings, including but not limited to I-360 Self Petitions, Petitions for U Nonimmigrant 

Status, Receipt Notices, Approval Notices, etc. 
�x DHS documentation served on your client as part of the violation 
�x Copies of state court pleadings relating to the case, including domestic violence protection order 

complaints, custody or divorce complaints, criminal charges 
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�x Copies of state court orders relating to the case, including domestic violence protective orders, custody 
orders, child support orders, criminal convictions, and the history of any other court orders involving the 
victim, her children and the abuser.  

�x Fact memos or Affidavits from witnesses summarizing the incident.  Third party witnesses such as state 
court officials or unrelated bystanders may be reticent to do this.  However, it is worth asking and 
advocating for their assistance.  If these witnesses do not provide a written summary, compile a list of their 
names and contact information to submit with your Complaint.  This will enable the DHS officials who 
investigate the violation to interview witnesses. 

 
File the complaint with the local office responsible for the violation.152   
  It is important to first file this compliant with the supervisors in charge of the unit or employees responsible for the 
violation so that the local office can investigate or be given time to investigate and sanction violators as well as to 
develop appropriate protocol to address potential future violations.  
 
Filing Complaints about VAWA Confidentiality Violations with the Department of Homeland Security 
If the appropriate office fails to respond within a reasonable amount of time, file the complaint with DHS Office of 
Civil Rights and Civil Liberties.  Your cover letter should include a formal complaint and request for investigation.  
Document what efforts you have made to address with the office responsible for the violation.  The letter should cite 
INA §384 (8 USC §1367) and specify the violation.  The letter should also serve as a roadmap to all the exhibits 
attached in support of your complaint.  The Complaints should be addressed to: 
 

The Department of Homeland Security 
The Office of Civil Rights and Civil Liberties 
Review & Compliance Unit 
245 Murray Lane, SW 
Building 410, Mail Stop #0800 
Washington, DC 20528  
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Memorandum 

VAWA Confidentiality and Federal Civil Procedure Rule 11 Violations153 
 

Discussion 

 The Federal Rule of Civil Procedure Rule 11 provides for the striking of pleadings and 

the imposition of disciplinary sanctions on attorneys or pro se litigants who abuse the signing of 

pleadings.  Specifically, Rule 11(b)(1) provides that an attorney or pro se litigant presenting to 
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counsel or pro se litigant may make statements that would not have been made if there had been 

more time to study and reflect.  However, the sanctions of Rule 11 take effect when the attorney 

or pro se litigant advocates or reaffirms to the court a position contained in a pleading after 

learning that the position ceases to have merit.  Adv. Com. Notes Fed.R.Civ.P. 11.  

 To protect the clients of advocates or attorneys working with immigrant victims of 

violence during civil trials, the advocates or attorneys may take advantage of either:  

 (1) Rule 11(b)(1) and argue that threats of deportation or criminal action during a civil 

trial constitute harassment, cause unnecessary delay, or increase the cost of litigation;  See 

People v. Wickes, 112 A.D. 39, 49 (S.Ct. N.Y. App. Div., 1906) citing People v. Eichler (75 Hun 

26, 26 N.Y.S. 998; appeal dismissed, 142 N.Y. 642) (holding that an attorney who threatens 

criminal prosecution to a person involved in the same civil case commits moral turpitude, and the 

�D�W�W�R�U�Q�H�\�¶�V���E�H�O�L�H�I���L�Q���W�K�H���S�H�U�V�R�Q�¶�V���J�X�L�O�W���L�V���Q�R���G�H�I�H�Q�V�H����and not even a mitigating factor); or 

 (2) Rule 11(b)(2) and argue that threatening deportation or criminal actions in a civil trial 

is not warranted by existing law, or constitutes a frivolous argument to change the law or 

propose new law.  See In re Hart, 131 A.D. 661, 666-667 (S. Ct. N.Y. App. Div., 1st Dept, 1909) 

(holding that threatening criminal prosecution in order to force a settlement of a civil action is 

illegal, improper and unprofessional; a threat for criminal prosecution may even be guised under 

a friendly veil, but the court analyzes the intent to induce the other side to act in a certain manner 

in the civil case).  

Conclusion 

 Advocates or attorneys for immigrant victims of violence have two courses of action in a 

situation where the opposing counsel is making threats of deportation or criminal prosecution 

during or before a civil trial.  Such threats are generally considered to be a crime, or at the 

minimum, a malicious behavior, and can qualify as a harassment or exertion of undue influence 

to fulfill the elements either Rule 11(b)(1) or (2).  In such instances of receiving threats of 

deportation or criminal prosecution issued against their clients, advocates or attorneys 

representing immigrant victims of violence may serve a Rule 11 motion, and if the opposing 

counsel or pro se litigant has not retracted his/ her words in twenty-one days, the advocates or 

attorneys may file the motion and qualify for restitution.  However, for proper delivery of a Rule 

11 motion, the advocates or attorneys must determine whether the threat in a particular case can 
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be interpreted as a harassment or a frivolous representation in front of the court.  This 

determination must be made on a case-by-case basis.  

 

Motion in Limine for Federal Rule of Civil Procedure 11 starts on top of next page.154 

 

                                                 
154 Developed by Michael Lyons and Darcy Paul, Morgan Lewis and Bockius, LLP and Soraya Fata, Legal Momentum 
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[INSERT COURT NAME AND JURISDICTION ] 
____________________________________ 
[INSERT NAME OF PLAINTIFFS]  ) 
      ) 
   Plaintiffs,  ) 
      ) 
  v.    ) Civil Action No. [DOCKET NUMBER] 
      ) 
[INSERT NAME OF DEFENDANTS] ) 
      ) 
   Defendants.  ) 
____________________________________) 
 

�3�/�$�,�1�7�,�)�)�6�¶��MOTION IN LIMINE  �7�2���6�7�5�,�.�(���7�+�(���'�(�)�(�1�'�$�1�7�6�¶���3�/�(�$�'�,�1�*�6����
MOTIONS, AND ADVOCACY FOR PLEADINGS AND MOTIONS FOR VIOLATION 

OF FEDERAL RULE OF CIVIL PROCEDURE 11  
 
 Through their undersigned �F�R�X�Q�V�H�O�����3�O�D�L�Q�W�L�I�I�V���K�H�U�H�E�\���P�R�Y�H���W�R���V�W�U�L�N�H���W�K�H���'�H�I�H�Q�G�D�Q�W�V�¶��

�S�O�H�D�G�L�Q�J�V���I�R�U���Y�L�R�O�D�W�L�Q�J���W�K�H���)�H�G�H�U�D�O���5�X�O�H���R�I���&�L�Y�L�O���3�U�R�F�H�G�X�U�H�����������K�H�U�H�L�Q�D�I�W�H�U���³�5�X�O�H�������´�������R�Q���W�K�H��

�J�U�R�X�Q�G�V���W�K�D�W���5�X�O�H���������S�U�R�Y�L�G�H�V���I�R�U���V�W�U�L�N�L�Q�J���R�I���'�H�I�H�Q�G�D�Q�W�V�¶���S�O�H�D�G�L�Q�J�V���D�Q�G���D�G�Y�R�F�D�F�\���R�I���S�O�H�D�G�L�Q�J�V��

that seek to harass, cause unnecessary delay, increase the cost of litigation, or set forth frivolous 

�F�R�Q�W�H�Q�W�L�R�Q�V���R�I���O�D�Z�������3�O�D�L�Q�W�L�I�I�V���K�D�Y�H���D�W�W�D�F�K�H�G���D���0�H�P�R�U�D�Q�G�X�P���L�Q���6�X�S�S�R�U�W���R�I���W�K�H���3�O�D�L�Q�W�L�I�I�V�¶��Motion 

In Limine that outlines the grounds for their motion.   

       Respectfully submitted,  

 
 
       ________/s/__________________ 
       [NAME  
       TITLE 
       CONTACT INFORMATION] 
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[INSERT COURT NAME AND JURISDICTION ] 
____________________________________ 
[INSERT NAME OF PLAINTIFFS]  ) 
      ) 
   Plaintiffs,  ) 
      ) 
  v.    ) Civil Action No. [DOCKET NUMBER] 
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has allegedly violated Rule 11 has twenty-one days to retract the statement.  Fed.R.Civ.P. 

11(c)(1)(A).   

 An attorney who initiates, causes to be initiated, or threatens to initiate a criminal 

prosecution for the purpose of influencing a civil matter is violating the rules of ethics.  See 

�0�R�G�H�O���&�R�G�H���R�I���3�U�R�I�¶�O���5�H�V�S�R�Q�V�L�E�L�O�L�W�\���'�5����-105 (1983).  See also Gregory G. Sarno, 

Annotation, Initiating, or Threatening to Initiate, Criminal Prosecution as Ground for 

Disciplining Counsel, 42 A.L.R.4th 1000 (2006).  Additionally, a practitioner may be 

sanctioned, or even disbarred, for coercing any person connected to the case, for making false 

statements of material fact or law, or for frivolous behavior before the immigration courts �± a 

rule which closely mirrors Rule 11.   1-4 Immigration Law & Procedure § 4.03 (2007).  

 A Plaintiff that has been harassed, intimidated or treated in a bad faith manner by a 

Defendant has two recourses: Rule 11(b)(1) and Rule 11(b)(2).   

 A. Rule 11(b)(1) 

 Rule 11(b)(1) provides that an attorney or pro se litigant presenting to the court a 

pleading, written motion, or other papers, certifies to his/ her best knowledge that the claims, 

defenses, and other legal contentions are not meant to harass, cause unnecessary delay or 

increase the cost of litigation.   

 Presentations to the court that contain threats of deportation or criminal action during a 

civil trial constitute harassment, cause unnecessary delay, or increase the cost of litigation;  

See People v. Wickes, 112 A.D. 39, 49 (S.Ct. N.Y. App. Div., 1906) citing People v. Eichler 

(75 Hun 26, 26 N.Y.S. 998; appeal dismissed, 142 N.Y. 642) (holding that an attorney who 

threatens criminal prosecution to a person involved in the same civil case commits moral 
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�W�X�U�S�L�W�X�G�H�����D�Q�G���W�K�H���D�W�W�R�U�Q�H�\�¶�V���E�H�O�L�H�I���L�Q���W�K�H���S�H�U�V�R�Q�¶�V���J�X�L�O�W���L�V���Q�R���G�H�I�H�Q�V�H�����D�Q�G���Q�R�W���H�Y�H�Q���D��

mitigating factor).  

 B. Rule 11(b)(2) 

 Rule 11(b)(2) provides that an attorney or pro se litigant presenting to the court a 

�S�O�H�D�G�L�Q�J�����Z�U�L�W�W�H�Q���P�R�W�L�R�Q�����R�U���R�W�K�H�U���S�D�S�H�U�V�����F�H�U�W�L�I�L�H�V���W�R���W�K�H���D�W�W�R�U�Q�H�\�¶�V���E�H�V�W���N�Q�R�Z�O�H�G�J�H���W�K�D�W���W�K�H��

claims, defenses, and other legal contentions are warranted by existing law or by a 

nonfrivolous argument for the extension, modification, or reversal of existing law or the 

establishment of new law.   

 Presentations to the court that contain threats of deportation or criminal action in a 

civil trial is not warranted by existing law, or constitutes a frivolous argument to change the 

law or propose new law.  See In re Hart, 131 A.D. 661, 666-667 (S. Ct. N.Y. App. Div., 1st 

Dept, 1909) (holding that threatening criminal prosecution in order to force a settlement of a 

civil action is illegal, improper and unprofessional).  The courts consider an improper threat 

for criminal prosecution to be made in bad faith even if guised under a friendly veil, as the 

court analyzes the intent to induce the other side to act in a certain manner in the civil case.  

Id.  

 C. Sanctions for Violating Rule 11 

 In crafting a sanction for violation of Rule 11, the courts have considerable discretion, 

including striking the offending presentation; issuing an admonition, reprimand, or censure; 

requiring participation in seminars and other educational programs; ordering fines payable to 

the court; and referring the matter to disciplinary authorities.  Fed.R.Civ.P. 11 advisory 

committee notes. 
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 Although Rule 11 carries the purpose to deter rather than to compensate, the Court 

allows in unusual circumstances for monetary sanctions payable to the offended party for 

violations of Rule 11(b)(1).  

 In analyzing the appropriate sanction, the court analyses whether the improper conduct 

was willful or negligent; whether it was part of a pattern of activity, or an isolated event; 

whether the offender has engaged in similar conduct in other litigation; whether the conduct 

has infected the entire paper, or only one particular count or defense; whether it was intended 

to injure; what effect the conduct had on the litigation process in time or expense; whether the 

offender person is trained in the law; what amount may be needed to deter the offender from 

repeating the offense; what amount is needed to deter other litigants from similar activity.  

Fed.R.Civ.P. 11 advisory committee notes. 

�,�,�� �7�+�(���&�2�8�5�7���6�+�2�8�/�'���6�7�5�,�.�(���7�+�(���'�(�)�(�1�'�$�1�7�6�¶���3�/�(�$�'�,�1�*�6����
MOTIONS, AND ADVOCACY FOR PLEADINGS AND MOTIONS FOR 
VIOLATION OF RULE 11 BECAUSE THEY HARASS, INTIMIDATE, CAUSE 
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The Defendants are attempting to present to the court pleadings and motions that 

unlawfully threaten deportation or criminal action to the Plaintiff, causing harassment, 

intimidating, unnecessary delays, and increases in cost of litigation to argue frivolous claims 

that are not proper statements of law.  

 �7�K�L�V���&�R�X�U�W���V�K�R�X�O�G���V�W�U�L�N�H���W�K�H���'�H�I�H�Q�G�D�Q�W�V�¶���S�U�H�V�H�Q�W�D�W�L�Rn of pleadings and motions to the 

extent that they threaten deportation or criminal actions, and impose disciplinary sanctions on 

the Defendants and their attorneys for their bad faith conduct and abuse of Rule 11.  

 

Dated: [MONTH DAY], 2007 
 

By:  /s/ _______ 
 [NAME     
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VAWA Confidentiality Violation Complaint starts on top of next page. 
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[Insert Date] 
 
U.S. Department of Homeland Security 
Office for Civil Rights and Civil Liberties 
Review & Compliance Unit 
245 Murray Lane, SW 
Building 410, Mail Stop #0800 
Washington, DC 20528 
 
RE: VAWA Confidentiality Violation  
        Client Information: [Insert Client name, date of birth and A number] 
 
To Whom It May Concern: 
 
I am writing on behalf of my client, �>�,�Q�V�H�U�W���F�O�L�H�Q�W�¶�V���Q�D�P�H�@, to report a violation of the VAWA 
confidentiality provision, IIRIRA §384.155   [Insert client name] is eligible for protection under 
this VAWA confidentiality.   
 
[NOTE TO ADVOCATE-ATTORNEY:  Victims can qualify for VAWA confidentiality protection 
whether or not they will be filing for immigration benefits under VAWA, a T-Visa or U-Visa.  If 
your client has filed or will be filing for VAWA, T or U immigration relief add the following 
sentence: My client is filing [has filed] for relief as (specify which type of relief)] .156    
 
IIRIRA §384 VAWA Confidentiality provisions provide three types of protections to immigrant 
victims of violence who qualify for protections either as self-petitioners or under a broader 
category of protected immigrants.157   Protected immigrants include those who are victims of: 

�x �%�D�W�W�H�U�\���R�U���H�[�W�U�H�P�H���F�U�X�H�O�W�\���I�U�R�P���D���T�X�D�O�L�I�\�L�Q�J���I�D�P�L�O�\���P�H�P�E�H�U���R�U���W�K�H���D�E�X�V�H�U�¶�V���I�D�P�L�O�\��
member living in the same house,  

�x Any other VAWA self-petitioners,  
�x A qualifying U-visa criminal activity, or  
�x A severe form of trafficking in persons.158     

 
It should be noted that victims of battery or extreme cruelty perpetrated by family members 
receive VAWA confidentiality protections although they may not be eligible for and may not 
have applied for immigration relief as VAWA self-petitioners, VAWA suspension of 
deportation, VAWA cancellation of removal, T-visa or U-visa.  T-visa and U-visa victims 
receive VAWA confidentiality protection if they are eligible for either a T or U visa.  
 
VAWA self-petitioners include all of the following:  
 

�x an alien, or a child of the alien, who qualifies for relief as:159 

                                                 
155 IIRIRA §384; 8 U.S.C. §1367. 
156 Enclosed please find documentation demonstrating eligibility for VAWA confidentiality protections.   
157 IIRIRA §384 codified in 8 U.S.C. §1367. 
158 IIRIRA §384(a)(1) codified in 8 U.S.C. § 1367(a)(1). 
159 INA §101(a)(51); 8 U.S.C. §1101(a)(51). 
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place at any of the prohibited locations DHS must certify in the NTA that no part of the 
enforcement action was undertaken in violation of section 384 of IIRIRA165.   
 
Congress recognized that abusers of immigrant victims and crime perpetrators of domestic 
violence, trafficking, sexual assault, and other criminal activity often threaten victims with 
deportation.166  
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 Copies of state court pleadings relating to the case, including domestic violence 
protection order complaints, custody or divorce complaints, criminal charges and 
information related to the criminal history of the abuser/perpetrator;  

 Copies of state court orders relating to the case, including domestic violence 
protective orders, custody orders, child support orders, criminal convictions, and the 
history of any other court orders involving the victim, her children and the abuser;  

 Receipts of self-petitioner, crime victim or trafficking victim filing with DHS or an 
immigration judge;  

 Copy of DHS filing including but not limited to I-360 Self-Petition, Petitions for U 
Nonimmigrant Status, Petition for T Nonimmigrant Status, Receipt Notices, Approval 
Notices, etc.;  

 Communication with [identify DHS employees/supervisors] reporting the VAWA 
Confidentiality violation and records or a description of any response received; 

 Immigration forms associated with the violation [specify which forms]; 
 Names and full contact information for client, witnesses, and all DHS employees 
involved. 

 
I thank you for your attention to this matter and please contact me with any further questions at 
[insert phone number and e-mail address].   
 
Sincerely, 
 
[Practitioner Name] 
Attorney at Law 
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APPENDIX D 

 

 

Motion for Protective Order To Prevent Disclosure in Family Court Cases of VAWA 

Confidentiality Protected Information starts on top of next page.168 

                                                 
168 Developed by Michael Lyons and Darcy Paul, Morgan Lewis and Bockius, LLP and Soraya Fata, Legal Momentum 
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Dated: [Month, Day, Year] Respectfully submitted, 

              /s/      
[Name 
Title 
Contact Information] 
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[INSERT COURT NAME AND JURISDICTION]  
   
  ) 
[Insert]  ) 
  )   
  )  
  )      Civil No. [Docket Number] 
 v.  )  
  )  [Insert Judge Name] 
[Insert]  )    
  ) 
  ) 
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and 2005.180  Two significant VAWA provisions relating to battered immigrants and immigrant 

�F�U�L�P�H���Y�L�F�W�L�P�V���L�Q�F�O�X�G�H���������������W�K�H���U�L�J�K�W���W�R���³�V�H�O�I-�S�H�W�L�W�L�R�Q�´���W�R���R�E�W�D�L�Q���O�D�Z�I�X�O���L�P�P�L�J�U�D�W�L�R�Q���V�W�D�W�X�V���D�Q�G��

other benefits; and (2) broad confidentiality protections that prohibit release of the existence and 

�V�X�E�V�W�D�Q�F�H���R�I���D���9�$�:�$���S�H�W�L�W�L�R�Q�H�U�¶�V���D�S�S�O�L�F�D�W�L�R�Q�������$�V���G�H�P�R�Q�V�W�U�D�W�H�G���U�H�S�H�D�W�H�G�O�\���W�K�U�R�X�J�K�R�X�W��

�9�$�:�$�¶�V���O�H�J�L�V�O�D�W�L�Y�H���K�L�V�W�R�U�\�����&�R�Q�J�U�H�V�V���V�S�H�F�L�I�L�F�D�O�O�\���H�Q�D�F�W�H�G���W�K�H�V�H���S�U�R�Y�L�V�L�R�Q�V���W�R���S�U�H�Y�Hnt abusers 

and crime perpetrators from using immigration status as a means to further control, harass, abuse 

or intimidate their victims.  See, e.g., H.R. REP. NO. 109-233 at 120 (2005), as reprinted in 2005 

U.S.C.C.A.N. 1636, 1671; 151 CONG. REC. E2605-04, E2607 (2005) (statement of Rep. 

�&�R�Q�\�H�U�V�������9�$�:�$���F�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\���S�U�R�Y�L�V�L�R�Q�V���³�D�U�H���G�H�V�L�J�Q�H�G���W�R���H�Q�V�X�U�H���W�K�D�W���D�E�X�V�H�U�V���D�Q�G���F�U�L�P�L�Q�D�O�V��

cannot use the immigration system against their victims . . . [such as by] using DHS to obtain 

information about their victims, i�Q�F�O�X�G�L�Q�J���W�K�H���H�[�L�V�W�H�Q�F�H���R�I���D���9�$�:�$���L�P�P�L�J�U�D�W�L�R�Q���S�H�W�L�W�L�R�Q���������������´������

H.R. REP. NO. 106-939 at 110 (2000), as reprinted in 2000 U.S.C.C.A.N. 1380, 1401-02 

���&�R�Q�J�U�H�V�V���L�P�S�O�H�P�H�Q�W�H�G���W�K�H�V�H���S�U�R�Y�L�V�L�R�Q�V���³�W�R���H�Q�V�X�U�H���W�K�D�W���G�R�P�H�V�W�L�F���D�E�X�V�H�U�V���Z�L�W�K���L�P�P�L�J�U�D�Q�W��

victims are brought �W�R���M�X�V�W�L�F�H���D�Q�G���W�K�D�W���E�D�W�W�H�U�H�G���L�P�P�L�J�U�D�Q�W�V���>�@���D�U�H���D�E�O�H���W�R���H�V�F�D�S�H���W�K�H���D�E�X�V�H�´�������� 

A. 
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or aid of their abusive partner.  See, e.g., 2005 VAWA Act, codified at 8 U.S.C. § 1154(a) 

(1)(A)(i)-(iii) (2005) (describing procedure for granting immigration status).  Congress also 

�S�U�R�K�L�E�L�W�H�G���'�H�S�D�U�W�P�H�Q�W���R�I���+�R�P�H�O�D�Q�G���6�H�F�X�U�L�W�\�����³�'�+�6�´�����D�J�H�Q�W�V���I�U�R�P���P�D�N�L�Q�J���D�Q�\���D�G�Y�H�U�V�H��

determinations regarding VAWA petitioners and other immigrant crime victims applying for 

VAWA related immigration relief using information provided solely by abusers, perpetrators or 

people associated with abusers or crime perpetrators, and required DHS agents to complete a 

certification of compliance in certain specified cases.  See 8 U.S.C. § 1367(a).181   

 �%�\���D�O�O�R�Z�L�Q�J���E�D�W�W�H�U�H�G���L�P�P�L�J�U�D�Q�W�V���W�R���³�V�H�O�I-�S�H�W�L�W�L�R�Q�´���D�Q�G���E�\���S�U�R�Y�L�G�L�Q�J���W�K�H�P���Z�L�W�K���D���Z�L�G�H��

range of resources and benefits to assist them,  Congress sought to empower battered immigrants 

to achieve independence from their abusers and limit the ability of abusers to retaliate against 

them. Immigrant victims of sexual assault, human trafficking and other mostly violent crimes 

were provided similar protection to enable and support victims in reporting crime and 

cooperating in the detection, investigation or prosecution of criminal activity by federal, state 

and local law enforcement, prosecutors, courts and state and local investigating agencies (e.g. 

child protective services, adult protective services, state labor boards, EEOC, etc.) 

B. VAWA Broadly Prohibits Discl osure of VAWA Protected Information  

 The filing of any VAWA petition triggers strict confidentiality requirements that are 

intended to further protect victims from harassment and intimidation by their abusers.  See 8 

U.S.C. § 1367(a)(2); H.R. REP. NO. 109-233 

-
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purposes, Congressional oversight, census purposes, and to assist with immigrant victim  access 

to certain public benefits.  See 8 U.S.C. § 1367(b).  VAWA confidentiality may also be waived 

by the petitioner or disclosed, only with appropriate protections, in connection with an 

immigration court or administrative agency judicial review of a determination of a self-

�S�H�W�L�W�L�R�Q�H�U�¶�V���L�P�P�L�J�U�D�W�L�R�Q���S�H�W�L�W�L�R�Q������Id.  

Absent limited exceptions�����9�$�:�$�¶�V���E�U�R�D�G���F�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\���S�U�R�Y�L�V�L�R�Q�V���H�[�S�U�H�V�V�O�\���S�U�R�K�L�E�L�W��

the release of protected information by the government to third parties.  Although VAWA does 

not specifically address attempts by an abuser to discover the same VAWA protected 
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VAWA and nowhere in VAWA or its extensive legislative history is there any evidence that 

Congress contemplated an exception that would result in disclosure of VAWA protected 

information by a victim to her abuser.  Rather, the opposite is true; through VAWA, Congress 

intentionally sought to prevent abusers from obtaining or using VAWA protected information at 

all.      

VAWA clearly and unambiguously describes the information that the statute protects and 

the limited circumstances in which the information may be disclosed.  A plain reading of VAWA 

and common sense dictate that absent the voluntary disclosure of the information by the victim185 

or other enumerated exceptions listed in section 1367(b), VAWA protected information should 

remain confidential regardless of whether the information resides with the government or with 

the victim.  Any other reading of the statute would undermine the very purpose of VAWA and 

render utterly meaningless the statutorily mandated confidentiality provisions that are intended 

and designed to protect victims from further abuse, intimidation and harassment by their abusers.    

 If [PETITIONER] filed for immigration status or benefits under VAWA, the existence 

and substance of that petition, as well as any additional information related to that petition, 

�Z�R�X�O�G���E�H���F�R�Y�H�U�H�G���E�\���9�$�:�$�¶�V���E�U�R�D�G���F�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\���S�U�R�Y�L�V�L�R�Q�V�������,�I��[Respondent] in turn 
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retained copies of or otherwise possess VAWA protected information (e.g., copies of documents 

related to the VAWA petition or other related information) should not change the outcome; 

VAWA protected information should remain confidential.      

 �6�L�J�Q�L�I�L�F�D�Q�W�O�\�����9�$�:�$�¶�V���V�W�U�L�F�W���F�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\ requirements do not expire unless the self-

petition is denied on the merits and all opportunities for appeal of the denial are exhausted.  Id. at 

§ 1367(a).  Confidentiality regarding granted petitions never expires.186 

 
III.   ARGUMENT  
 

A. The Court Should Issue a Protective Order to Ensure Confidentiality of Any 
VAWA Protected Information.  

 
 Although VAWA does not specifically address discovery of VAWA protected 

information by the abuser directly from his victim in civil or criminal litigation, [Respondent] 

should not be able to obtain VAWA protected information from [Petitioner] that he could not 

legally obtain from the government.  VAWA clearly and unambiguously describes the 

information that the statute protects and the limited circumstances in which the information may 

be disclosed.  A plain reading of VAWA and common sense dictate that absent the voluntary 

disclosure of the information by the victim or other enumerated exceptions listed in section 

1367(b), VAWA protected information should remain confidential regardless of whether the 
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further abuse, intimidation and harassment by their abusers.    

 If [PETITIONER] filed for immigration status or benefits under VAWA, the existence 

and substance of that petition, as well as any additional information related to or contained in 

�W�K�D�W���S�H�W�L�W�L�R�Q�����Z�R�X�O�G���E�H���F�R�Y�H�U�H�G���E�\���9�$�:�$�¶�V���E�U�R�D�G���F�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\���S�U�R�Y�L�V�L�R�Q�V�������,�I��

[RESPONDENT] in turn requested VAWA protected information from DHS or other federal 

agencies, government officials could not disclose that information under any circumstances 

without violating VAWA confidentiality requirements and subjecting themselves to sanctions.  

Logic and a fair reading of the statute dictate, therefore, that [Respondent] should not be allowed 

to circumvent VAWA and seek the very same protected information from the [Petitioner].  The 

fact that a victim may have retained copies of or otherwise possess VAWA protected information 

(e.g., copies of documents related to the VAWA petition or other related information) should not 

change the outcome; VAWA protected information should remain confidential.      

B. No Statutory Exception to VAWA Mandated Confidentiality Applies in this 
Litigation.  
 

 The limited exceptions to VAWA mandated confidentiality of VAWA protected 

information do not extend to discovery or use in civil litigation between the victim and her 

abuser, or to criminal litigation in which the victim testifies against her abuser.  Although there is 

�D�Q���H�[�F�H�S�W�L�R�Q���S�H�U�P�L�W�W�L�Q�J���³�G�L�V�F�O�R�V�X�U�H���R�I���L�Q�I�R�U�P�D�W�L�R�Q���L�Q���F�R�Q�Q�H�F�W�L�R�Q���Z�L�W�K��judicial review of a 

�G�H�W�H�U�P�L�Q�D�W�L�R�Q���L�Q���D���P�D�Q�Q�H�U���W�K�D�W���S�U�R�W�H�F�W�V���W�K�H���F�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\���R�I���>�9�$�:�$���S�U�R�W�H�F�W�H�G���L�Q�I�R�U�P�D�W�L�R�Q�@���´������

U.S.C. § 1367(b)(3), that exception relates to judicial review of a self-�S�H�W�L�W�L�R�Q�H�U�¶�V���L�P�P�L�J�U�D�W�L�R�Q��

application.187    

 Self-petitions and all VAWA related immigration cases filed by immigrant crime victims 

                                                 
187  See Hawke, 2008 WL 4460241, at *7 (hol�G�L�Q�J���L�Q���D���F�D�V�H���R�I���I�L�U�V�W���L�P�S�U�H�V�V�L�R�Q���W�K�D�W���W�K�H���W�H�U�P���³�G�H�W�H�U�P�L�Q�D�W�L�R�Q�´���L�Q���†�������������E����������
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 IT IS SO ORDERED this ___________day of _____________________, 2008. 

 
             
Date:       ________________________________ 

  [Insert Judge Name 
  And Jurisdiction] 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 




