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SuUBJ: Rulemaking to Develop “Lesser Sanctions”
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further recommends that such rulemaking be undertaken through Notice and Comment
Rulemaking, with the convening of a limited scope Rulemaking Workshop to address the
process for imposing limited reductions in funding.

Background
LSC’s Enforcement Authority & Tools

LSC takes seriously its responsibilities to ensure compliance. The LSC Act provides

general enforcement authorlty to the Corporatlon LSC’s main regulation discussing
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45 C.F.R. Part 1618. In accordance with the reqmrements of Part 1618, Management
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establishing such standards and procedures.

' Tha instargne-innhich LSC gn-uiotars @ arantag that is nat diliognily warrn

toward compliance are few and far between. However, the proposed tools may well have a
deterrent effect and increase LSC'’s flexibility in addressing compliance issues.
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AIthough the 1998 revision to Part 1606 contemplated further rulemaking to adopt
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subsequently, to develop such a rule. In 2002 the Regulations Review Task Force
undertook a review of LSC regulations. The Report of the Task Force recommended the
consideration of a “lesser sanctions” rulemaking in the context of a comprehensive
consolidation of Parts 1606, 1618 and 1623 into one regulation setting forth the
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LSC management at the time of the issuance of the Task Force Report (January 2002) and
was accepted by the LSC’s Board of Directors, but no rulemakung was initiated prior to the
end of the tenure of the then-existing LSC leadership.’

Enforcement and Sanctions in Federal Grant Programs

mag -+ aninintitiie) § 0V Povo- i qalniag goRidHbeH




ROP — Lesser Sanctions
October 11, 2007
- Page 4

Scope of Potential Rulemaking
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based penalties. Although Management believes that monetary-based enforcement tools
should be enforcement tools of last resort, they can be useful options for their deterrent
effect and as a meaningful sanction in the infrequent instances in which they would be
needed. Although either of these tools could be adopted individually without the other,
Management believes that pursuing both would be preferable. Such ai approach would
provide LSC with a more complete set of enforcement tools, enabling LSC to choose the
most effective and appropriate sanction in any given situation.

Amending Part 1623.to Provide for Susnension of Fundina Pendina Corrective Action
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at its disposal would be the extension of the maximum suspension period from 30 days to
six months, with the suspended funding fully restored at the end of that suspension period.
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63 Fed. Reg. 64646 at 64648 (Nov. 23, 1998). In the nearly nine years since this rule was
adopted, many grantees have significantly increased the variety of sources of their funding.
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receive significant amounts of funding from other, non-LSC sources. As such, a 30-day
suspension in funding for these grantees might represent nothing more than a short-term
cash flow challenge, if that, given that the LSC funds are restored at the end of the
suspension period. A longer potential maximum suspension period may, therefore, now be
necessary to achieve the same level of grantee response that a 30-day suspension period
was expected to engenderin 1998. Moreover, because of the short duration of the current
maximum suspensmn period, LSC has rarely gone to the trouble of actually imposing a
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limited reductions in fundmg, but is of the op|n|on that such a process can be developed

Rulemaking Process - Options

Under the LSC Rulemaking Protocol, LSC may pursue rulemaking by Notice and
Comment Rulemaking only, or through the use of Negotiated Rulemaking (followed by a
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only, LSC has the option of conducting a public Regulatory Workshop to engage in a
discussion with interested parties about the subject of the rulemaking prior to the
development of a Notice of Proposed Rulemaking.

With respect to the proposed rulemaking on the extension of the maximum
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to the grantee community, the issues do not appear to be of such a nature as to require the
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Regulatory Workshops to elicit information through open discussion about pro blems or
concerns with a particular issue and to provide an opportunity for sharing ideas on how to
address that issue. However, since the contemplated rulemaking would involve largely

procedural matters, a public discussion (beyond that which may occur at the Board
moeotina in which thie ieclie ie raiced) doee not ceem likelv to raise issues or create novel
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extension of the maximum suspension period would not represent an effective or
efficient use of resources. Rather, Notice and Comment Rulemaking by itself would
provide sufficient opportunity for all interested parties to comment on LSC’s
proposed course of action. However, Management recommends the convening a
limited scope Regulatory Workshop on the development of a process for the
imposition of limited reductions in funding.
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