
  
 
 
 

 

 
  

 

Legal Services Corporation
America’s Partner For Equal Justice 

3333 K St., N.W., 3rd Floor
Washington, DC 20007-3522 
Phone 202.295.1500  Fax 202/337.6797 
www.lsc.gov 

 
OFFICE OF LEGAL AFFAIRS 
 

RULEMAKING OPTIONS PAPER 
 
TO:  Operations & Regulations Committee 
 
DATE: October 5, 2010 
 
SUBJECT: Rulemaking Options Paper – 45 CFR Part 1609 – Fee-Generating Cases; 45 CFR 

Part 1610 – Use of Non-LSC Funds; Program Integrity 
 

The Office of Legal Affairs (OLA) has recently become aware of an ambiguity, and 
apparently unintentional inconsistency in the LSC regulation governing the limitations on and 
procedures for LSC recipients providing representation in fee-generating cases.  Due to the 
significance of the consequences of this ambiguity, the Committee and the Board may wish to 
address this issue and amend the regulation to provide clarification.  This Rulemll recipient activities regardless of funding source, the recipient 

pointed out that §1610.2(a) explicitly lists Part 1609 as one of the “LSC Act” restrictions that do 
not apply to the use of public non-LSC funds. 45 C.F.R Part 1610.4(b). OCE referred the 
question to the Office of Legal Affairs (OLA). 

 Generally, the substantive LSC restrictions on LSC recipients fall into two categories: 
“entity restrictions” and “LSC funds restrictions.”  “Entity restrictions” apply to all activities of a 
recipient regardless of the funding source (except for the use of tribal funds as intended).  Most 
entity restrictions originate from the FY 1996 LSC appropriations riders.  In contrast, “LSC 
funds restrictions” usually originate from the LSC Act and apply to the use of LSC funds and 
private funds, but not to tribal or public non-LSC funds used as intended.  These are often 

                                                

 
1 In this ROP, any reference to public non-LSC funds or tribal funds includes only such funds that are used “in 
accordance with the purposes for which [those other funds] are provided . . . .”  as per §1010(c) of the LSC Act.  42 
U.S.C. §2996i(c).  IOLTA funds are considered public funds for these purposes.  45 C.F.R. §1610.2(f).  Section 
1010(c) applies the LSC Act’s restrictions to all non-LSC funds (private or public) with this exception.  Thus the 
Act’s restrictions are referred to herein as applying to LSC and private funds for convenience, assuming that no 
tribal or other public funds are used contrary to the purposes for which they were provided.  
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referred to as “LSC funds restrictions,” “Corporation funds restrictions” or “LSC Act 
restrictions.”2 

Part 1609 is based on §1007(b)(1) of the LSC Act, which provides that “no funds made 
available by the Corporation . . . may be used—(1) to provide lega
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Section 1610.4(a) provides a tribal funds exception to the substantive restrictions.  Section 
1610.4(b) provides a public non-LSC funds exception to the LSC Act restrictions but not the 
Section 504 entity restrictions:  “A recipient may receive public or IOLTA funds and use them in 
accordance with the specific purposes for which they were provided, if the funds are not used for 
any activity prohibited by or inconsistent with Section 504.”  Thus §1610.4(b) permits the use of 
public non-LSC or IOLTA funds for all activities categorized as “LSC Act restrictions” in 
§1610.2, which includes Part 1609.  This creates a conflict between the language of Part 1610 
and Part 1609.4 

 Generally Part 1610 works in tandem with the other regulations.  Each regulation 
expressly specifies whether it applies to LSC funds (usually referred to as “Corporation funds”) 
or if it applies to the recipient entirely.  Part 1610 then provides the tribal funds exception at 
§1610.4(a) (which is not mentioned in the other regulations) and applies the other regulations to 
the use of private funds at §1610.4(c) (which is not mentioned in the regulations that apply 
themselves only to “Corporation funds”).5  The tribal funds exception and the private funds 
coverage apply uniformly to all restrictions.  Normally the exception for public non-LSC funds 
only applies to regulations that themselves are limited to LSC funds and private funds.  Part 1609 
is an anomaly in that it uses “entity” language to apply to the use of all funds, but is treated by 
Part 1610 as an “LSC Act” restriction that does not apply to public non-LSC funds. 

Furthermore, the LSC Compliance Supplement, which provides guidance to auditors 
regarding recipient compliance with the substantive LSC restrictions, states that Part 1609 means 
that “[r]ecipients may not use Corporation or private funds to provide legal assistance in a fee-
generating case unless” one of the regulatory exceptions applies.  It does not tell auditors to read Tw1.15 n“v
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In 1996 LSC revised Part 1609 in conjunction with the enactment of the Part 1642 entity 
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fee-generating case requirements should extend to all funds of a recipient, the approach would be 
to amend Part 1610 to resolve the conflict between Parts 1609 and 1610.  Alternatively, the 
Committee could choose to not amend either regulation at this time and allow Management to 
resolve the apparent conflict through the exercise of its enforcement discretion.   These options 
are discussed in further detail below. 
 
Option 1 – Recommend to the Board that the Board initiate a rulemaking to amend the fee-
generating relation at Part 1609 to clarify that the fee-generating case restrictions and 
requirements does not apply to cases supported in whole by public non-LSC funds or tribal funds 
(provided those funds are being used as intended), but rather applies only to cases supported in 
whole or part with LSC or private non-LSC funds. 
 
 A substantial argument can be made that the 1997 change to the language of Part 1609 
appearing to extend the scope of the fee-generating case restrictions beyond LSC and private 
non-LSC funds to be an entity restriction was not intended, but, was a mistake made in the 
attempt to “simplify” the language of the regulation without any substantive change to the 
meaning of the regulation.  This argument finds its basis in various indicia discussed above, such 
as the preamble to the final rule amending Part 1609; the clear scope of the language in the LSC 
Act, the reference to Part 1609 in Part 1610, the treatment of the issue in the LSC compliance 
supplement.  To the extent this is the case, unless the Committee wishes to adopt a stricter policy 
position, the Committee could recommend to the Board that LSC initiate a rulemaking to amend 
the language of Part 1609 to clarify that it is reaches only LSC and private non-LSC funds. 
 
 The advantage of following this approach is that it would be consistent with the 
provisions of the LSC Act (and not inconsistent with anything in the applicable appropriations 
acts).  Moreover, it would resolve the conflict between Parts 1609 and 1610 and would appear to 
reflect the intention of the Corporation in 1997 to not make a substantive change to the 
previously existing scope of the regulation.  In addition, amending 1609 in this way would be 
consistent with the existing LSC guidance and practice.  As noted above, the LSC Compliance 
Supplement guidance to auditors does not instruct them to apply the restrictions to a recipient’s 
public non-LSC funds and to our knowledge the auditors have not been reporting instances of a 
recipients use of public non-LSC funds as problematic with respect to the regulation.  Further, 
prior to raising the question most recently with OLA, OCE’s practice has not been to apply the 
restriction to a recipient’s public non-LSC funds.  Finally, to our knowledge, the general 
understanding and practice in the field has been that the restriction does not apply to a recipient’s 
public non-LSC funds.  Thus, it would appear that amending Part 1609 to clarify that it applies 
as an restriction on LSC and private non-LSC funds, rather than as an entity restriction, would 
not create any substantive change from current practice.   
 

The main apparent disadvantage to this approach would be whether such a move would 
be seen to be encouraging recipients to seek out fee-generating cases.  However, the current 
understanding and practice is generally that the restriction does not apply to public non-LSC 
funds, and we are not aware that recipients are using such funds in any significant measure to 
undertake fee-generating cases that would otherwise be taken by the private bar.  Thus, it seems 
unlikely that a clarification of the regulation which bring it into accord with the prior language 
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and the current practice would appear to encourage 
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sooner, at the Committee’s and Board’s option).  After a comment period (typically 30 days), a 
Draft Final Rule would be prepared and the Committee and Board could take up a Draft Final 
Rule a later meeting. 
 

As an additional option, Committee could recommend that the Board include in its 
instructions a direction that a fact-gathering regulatory workshop be convened to discuss the 
policy choices and issues involved.  Convening a regulatory workshop would allow for more 
informal consultation between LSC and interested parties before the development of an NPRM, 
but would also likely require additional time, delaying the consideration and adoption of a final 
rule.  It is unclear whether a fact-gathering workshop in this instance would help develop a 
factual record beyond that which could be produced through the standard notice and comment 
process. 
 

Alternatively, the Committee could recommend that the Board initiate a rulemaking and 
direct that it be conducted as a negotiated rulemaking.  However, negotiated rulemakings are 
time, labor and cost-intensive and generally reserved for issues where one is looking to make 
significant changes involving complex issues where a series of face-to-face negotiations will 
likely help the agency and the interested parties involved in the negotiation consider and work 
through a number of difficult factual and policy problems.  Moreover, once the negotiated 
rulemaking is completed, LSC would still have to conduct a standard notice and comment 
rulemaking.  The situation at hand does not appear to be a good candidate for a negotiated 
rulemaking. 
 

Finally, yet another option would be recommend that the Board initiate a rulemaking and 
direct Staff to develop and publish for comment an Advance Notice of Proposed Rulemaking 
(ANPRM).  This action would be most appropriate if the Board wanted to resolve the conflict 
between the regulations, but was conflicted or felt that it did not have enough information to 
have a policy direction in mind to propose and wanted a formal, public way to obtain additional, 
broader input. An ANPRM often does not set forth specific proposed regulatory text changes, but 
instead often sets forth questions and policy options upon which it seeks comment that the 
agency may formally take under consideration.  After receiving comment on an ANPRM, the 
Board would decide whether to proceed with the rulemaking and provide policy guidance for the 
development of an NPRM or whether to close 
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 The Committee could, in the alternative, recommend against any rulemaking and let the 
ambiguity caused by the conflict in the regulations to persist.  In pursuing this option the 
Committee could leave the matter in the hands of Management to make a enforcement discretion 
policy decision about how to apply the regulations.   
 
 The main advantage in this approach is that it requires no further rulemaking action.  As 


