
6381 Federal Register

mailto:mcohan@lsc.gov
mailto:mcohan@lsc.gov




6383 Federal Register / Vol. 76, No. 24 / Friday, February 4, 2011 / Proposed Rules 

substantive change from current 
practice. 

Although a question might be raised 
as to whether amending the regulation 
as proposed could be seen to be 
encouraging recipients to seek out fee- 
generating cases, LSC notes that the 
current understanding and practice is 
generally that the restriction does not 
apply to public non-LSC funds, and LSC 
is not aware that recipients are using 
such funds in any significant measure to 
undertake fee-generating cases that 
would otherwise be taken by the private 
bar. Thus, it seems unlikely that a 
clarification of the regulation, which 
would bring it into accord with the LSC 
Act, prior regulatory language and the 
current practice, would appear to 
encourage or increase the incidence of 
recipients’ taking fee-generating cases. 
Moreover, recipients are subject to the 
priorities rule (45 CFR part 1620) which 
requires recipients to provide legal 
assistance (regardless of the source of 
funds used for such legal assistance) 
only in accordance with adopted 
priorities and the types of cases that the 
fee-generating case restriction would 
prohibit are generally not within any 
recipient’s priorities. 

It has been suggested that the 
proposed amendment may result in a 
regulation that is more complex in 
administration, in that if the restriction 
is applied only to LSC and private non- 
LSC funds, and a recipient takes fee- 
generating cases with available public 
non-LSC funds (without otherwise 
meeting the criteria and procedural 
requirements of the regulation) the 
recipient will have to keep sufficient 
records to demonstrate the segregated 
and proper use of the funds. However, 
this is true for all of the LSC Act-only 
restrictions and tracking and 
documentation of proper uses of various 
sources of funds has not, to date, proven 
to be an insurmountable barrier to 
effective administration or oversight. 
Moreover, the flexibility afforded to 
recipients may be argued to outweigh 
any complexity in recordkeeping 
occasioned by the application of the 
restriction to the source of funds rather 
than as an entity restriction. Finally, to 
the extent that current practice has been 
to enforce the regulation as an 
(clarificatn )ct, prior regulatory dentity triction,l.ds has not, toT*
(undectslanaTj
T*j
T*
(recipien5l.procedural1kents of tnt undero,8)Tjbeecrces oords to deTdural1ne-genthing,l.pn that if Em4all compw languagekents of tnt under(recipienaccord with the Aca and part 110,n as )Tj
T*
(elal aof  flcat the(current understanding )Tj
T*
(of the cropekents ofrule will(clariyg and )Tj
T*
si*j
riyg 5l.procedural1kents o )Tj
T*
(regulation forb oto LSC and(recipientt. )Tj20.6675 7.6675 Td
(pw mightkents oabeovs, LSC(proposs, to )Tj
-1 -1.111 Td[( amen §/)-17(1609.3(an) ol(clariyg that a )]TJ
T*
(recipient may not useCorpoedural1 funds )Tj
T*
(to provide legal(assistance in a fee- )Tj
T*
(generating cass  unless ne1kents o )Tj
T*
excepctions appl). As (45 CFR 110.4e is )Tj
T*
 not(proposed(to be amened,s that )Tj
T*
 provstion will(otoTnuve to subjectao )Tj
T*
(recipient’s private funds to the fee- )Tj
T*
(generating cass(restrictions inPpart 109. r)Tj
/T101 1 Tf 0 -16675 TD
Lsis1kenSsubjecns in(45 CFRPpart 109 r)Tj
/T111 1 Tf-1 -15565 Td
Graent pogramts�laws, legalservtictt. )Tj 0 -13335 TD
Fior rasionssetn foith beovs, and undee )Tj
-1 -1.111 Td
ts oauithrtityken42 U.S.C. 2996g(ce,n 
(clari01 -1.111 Dd
(proposds to amen (45 CFR part 109  as )Tj0 Tw ficatollows: r)Tj
/T121 1 Tf-0.00(45Tw 01 21 Dd
PARTt 109s�FEE-GENERATINGs )Tj0 Tw 01 -1.111 Dd
CASES r)Tj
/T111 1 Tf-0.00(45Tw -1 -17781 Td
1r. T oauithrtitycitlation forppart 109 r)Tj
-1 -1.111 Td
(otoTnuvds to rad  astollows: r)Tj
/T101 1 Tf 0Tw 8 010 8 230 497.00035 m*
(uithrtit: r)Tj
/T111 1 Tf-0.00245Tw 5.108 01 Td
42 U.S.C. 2996f(b)(1);n42 U.S.C.  )Tj0 Tw -6.108  -1.245TTd
2996e(c)(1).  )Tj-0.00(45Tw 9 010 9 231 4 7.00035 m*
2. Seiction1609.3e is amenedd byr)Tj
-1 -1.111 Td
reovstingppaagraph (an) inroducatoryt exs )Tj
T*
(to rad  astollows: r)Tj
/T121 1 Tf-0.00245Tw 8 010 8 2222438.00035 m*[(§/)-15(1609.3/)-000(Ggenera (requirement.a )]TJ
/T111 1 Tf-0.00(45Tw 9 010 9 231 426.00045 m*
(an)Excepc  as providds inppaagraph r)Tj
-1 -1.111 Td
(b)1kentsinssection,l a recipient may not )Tj
T*
 useCorpoedural1 funds to provide legal )Tj
T*
(assistance in a fee(generating cass )Tj0 Tw fica unles: r)Tj-170222 w 01 -13335 TD
* * * * * r)Tj
/T101 1 Tf-0.00245Tw 8 010 8 2222359.00035 m*
MatitieCo,8), r

http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

