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Question Presented

Are courtappointedarbitratos in Pennsylvaniangagd in the practice ofaw? If so, are
staff attorneys who register to serve astssubject to LSG outside practicef law regulationsat
Part 1604, including the rule on remitting compensation to the program?

Short Answer
In Pennsylvania, the practice of law requires an attectiegt relationshipor its equivalent
Functioningin a quastjudicial role, court-apponted arbitratos in Pennsylvaniado not represent

clients Thereforetheyare not*‘engaged in theractice oflaw,” andstaff attorneys who register to
serve as sucéare not subject to LS€outside practice
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LSC'’s regulations at Part 1604 implement tpishibition andthe corresponding exceptions. 45
C.F.R. 8 1604, et seq.

A question has arisers do whetherit is permissible undekSC's outside practicef law
regulationgor full-time staff attorneys teerne ascourtappointed arbitratgrin PennsylvaniaAs a
threshold matter, however, we must determinethdreths kind of legalactivity constitutes‘the
practice of law” for purposes of Part 1604.

Whetheran activity constitutes the practice of la@pends on the facts of each case. OLA
External Opinion (‘K. Op.”) No. 20031003 (Sept 16, 2003).Several factors guide LSC'’s
determination, including (Ithe definition of practice of law #t has been adopted in the particular
jurisdiction, (2) the qualifications for the position (especially whether it can be performed by non
attorneys)(3) the selfpresentation made by the individual attorney,Hdy payment is structured
(hourly or flat fee), and (5whether the work is done directly with clients or through an
organization. K. Op. 20051004 (June 10, 2005)

The most heavilyweighted factor has historically been the local definifidthe Supreme
Court of Pennsylvanfahas heldthat the practice of law is not capable of a comprehensive
definition. Harkness v. Unemployment Compensation Bd. of Revig0 A.2d 162,166 (Pa.
2007) For this reason, ihas not attempted to provide an-aticompassing statement of what
activities comprise the practice of lamonsidering the issursteadon a casdsy-case basidd. But
it hasidentifiedthree broad categories of activities that constitute the practice of law:

(1) the instruction and advising of clients in regard to the law so that they may
pursue their affairs and be informed as to their rights and obligations; (2) the
preparation of documents for clients requiring familiarity with legal principles
beyond the ken of ordinary laypersons; and (3) the appearance on behalf of clients
before public tribunals in order that the attorney may assist the deciding official in
the proper interpretation and enforcement of the ldwat 167.

The common thread among thesgegiories is the presence of an attordesnt relationship or its
equivalent

Pennsylvania courts have alsmphasized the importance of serving a client or acting on
behalf of anotherFor example,
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County Bar Ass’n v. Mazzacar8b1 A.2d 229(Pa. 1976) as wasa bank manager’s filing of a
motionon his employer’s behaih a bankruptcy proceedintn re Hendersom?26 B.R. 52W.D.
Pa.2010) and dicensed certified public account&provision ofadviceto his clientsonthetypes
andbenefits of various legal business entitiéerk County Bar Assi v. Kirk, 59 Pa. D. & C4th
368 (PaCom. P1.2002)

Becauseattorneysserving as cowappointed arbitratorsn Pennsylvania’s compulsory
arbitration program do not havean attorneyclient relationship with either partyand are not
individually responsible foprotecing the parties’ interests,their review and discussion of legal
issuesand ultimate adjudication of the easloes not constitute the practice of law.

Thestructure of Pennsylvaniatompulsory arbitratioprogram(also referred to as “judicial
arbitration”) suppors this determinationCompulsory arbitration wasreatedby the Pennsylvania
courtsasa means of conserving judicial resources effitiently disposing of smaltivil cases
Maurice Rosenbergnd Myra Schubin]rial by Lawyer: Compulsory Arbitration of Small Claims
in Pennsylvania, 74 &tv. L. Rev. 448, 451 (Jan1961);seealso42 Pa.C.S.A. 736{establishing
compulsoryarbitrationfor small civil cases)lt requiresthat such cases be &d before a panel of
threecourtappointedattorneygcalled a“board of (s)Tj 0.39 0 Td ()Tj 0.0( 0)-i-1(it-1(i,a-2(r)3(a)4(t)-212(r):
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