
LEGAL SERVI CES OF NORTHERN MICHIGAN, INC.         
806 Ludington Street, Escanaba, M I 49829                                                                              (906) 786-2303

Toll Free 1-888-786-2303
Fax (906) 786-4041

May 9, 2013

Mark Freedman
Senior Assistant General Counsel
Legal Services Corporation
3333 K Street NW
Washington, DC  20007

RE:  Rule making workshops July 23, 2013 & September 17, 2013

Mr. Freedman:

I would like to express my interest in participating as a panalist for either or both of the rule
making workshops listed above.  Legal Serivices of Northern Michigan has been a pioneer in
using the internet to allow private attonreys to provide counsel and advice services to low income
individuals (IRP project).  LSNM’s IRP project went live in June of 2006 and since then the
private attorneys servicing the site have responded to question from 3,706 low income
individuals.   Several other programs have replicated LSNM’s project, but the project and the
replication are being restrained by LSC’s current interpretation of  45 CFR 1614.

In addition to my involvement with the internet based delivery, I am intimately familiar with the
unique challenges faced by rural programs in establishing pro bono delevery models.  LSNM is a
program that covers 36 counties in Michigan and it is exclusively rural.  I have been with the
program for 34 years (15 as a staff attorney) and am a life time resident of the region so I have
expereienced the issues and attitudes of the private bar regarding pro bono services.  LSNM is
involved in several different PAI models which include; contract attorneys, a traditional clinic
program, how to work shops and old fashion local arm twisting.  Many of these efforts go
unreported under present day LSC rules.

Please consider me as a panalist for the upcomming workshops.  I believe I can provide a unique
and informed prospective on the issues surrounding PAI delivery and reporting rules.

Sincerely,

Kenneth Penokie
LSNM Director

         Funded in  part  by th e Legal Services Corpor ation , M ichigan
  State Bar Foun dation and Area Agencies on Aging regions 9,10 &  11.



LSC PAI Workshop

Key Points

Topic 1

In rural communities there are several obstacles to the recruitment of pro bono legal services that
are missed by the Report f the Pro Bono Task Force.   Some of these are:

A.  Conflict of Interest.  Start with an understanding that rural communities have few
attorneys.   The firms are small and have modest incomes. These firms/sole practitioners are very1

concerned that they will lose cases because they are handling a pro bono case which conflicts
them from taking a paying case.  In addition, the very same attorneys who are willing to do pro
bono will be opposing parties in cases handled by the legal services program. 

B. Limiting exposure.  Traditionally we think of an attorney’s exposure in terms of the
time required to handle a case or legal issue.  That exposure is limited by a careful screening and
selection of cases referred.  However, in rural areas exposure also includes “becoming the town’s
free attorney” and the “attorney for life’ syndrome.  Once a rural attorney handles one or two pro
bono cases in an effective matter, word of mouth spreads throughout the area and s/he receives a
torrent of requests for free work.  The exposure is not just during work hours, but at community
and social events.   In addition, because the communities are small the client who was assisted
will treat the attorney as his/her personal attorney (and for that of his/her friends) for life.  2

C.  Record keeping.  If rural attorneys take pro bono cases, they don’t want to be bothered
by a lot of follow-up work, phone calls or other paper work.  They just want to do the case and
not be bothered.   Amazingly, our experience is that most claim not to want public thanks or
acknowledgment of their good work.  Perhaps this is because of the factor listed above.

D. Accounts receivable.  The prevalent feeling among small firms and solo practitioners
in rural areas is that their accounts receivables are their pro bono work.  Most attorneys
practicing in rural areas struggle to make a modest living.  Their clients are likewise struggling
and are sometimes unable to pay their bills fully.  These factors taint the waters for pro bono
recruitment.  State Bar Associations work hard to encourage pro bono and to dispel the notion
that accounts receivables meet pro bono standards, but the fact is the attitude persists.

33 of LSNM’s 36 counties have between 10 and 25 attorneys.  Of those only about 2/3's1

would be available for pro bono.

.  LSNM’s Board Chair assisted one client in his early days of practice and has received2

four or five requests for help from her each year for the past 40 years.





invested in the pro bono, the less is available for staff who perform core services.  The steeper
the cost/benefit curve the less valuable  the pro bono services.

The question with many of the issues identified is what is required by 45 CFR 1614.  Sections
2(a), 3(c), and 4(a)(2) all require the plan and delivery system to meet the clients needs in an
“effective”, “efficient” and “economical” manner.  Section 19(c) specifically requires: recipients
should attempt to assure that the market value of PAI activities substantially exceeds the direct
and indirect costs being allocated to meet the requirements of this Part.

The directives of 1614 should then be overlaid on top of 45 CFR 1611.7 which requires that  “a
recipient shall make reasonable inquiry regarding sources of the applicant’s income, income
prospects and assets.”  The question then is:  What is reasonable in light of the resources being
utilized in a particular pro bono “case”?  If a case is being directed to a private attorney for
service, the legal services community is not providing any “legal service” to that client.  So the
risk under any particular pro bono delivery model is that a person who is not financially qualified
may get free advice from a private attorney.  The exposure is much less than the same client
being seen in-house by a program attorney.  Since the exposure is less it would follow that a
“reasonable” screening process could be less robust and more cost effective.

We are well into the digital age and technology exists to screen potential “clients” for eligibility
and placement with a pro bono attorney without the necessity of costly personnel.  While it is
true that these systems cannot detect every nuance in an answer or potential prevarication, it is
also true that they are not subject to human error.  Given the very small amount of program
investment for these electronic dating systems, electronic screening does represent a “reasonable
inquiry.”  Especially if they are coupled with some basic instructions to the pro bono lawyers to
flag irregularities.



Name Kenneth Penokie, Director Legal Services of Northern Michigan 

Topic 1: LSC Pro Bono Task Force Recommendation 2(a) - Resources spent supervising and 
training law students, law graduates, deferred associates, and others should be counted toward 
grantees’ PAI obligations, especially in “incubator” initiatives. 

 How are legal service providers engaging new categories of volunteers? What are the needs of 
these new categories of volunteers? 

X What are the obstacles to LSC grant recipients’ full use of these volunteers?   

 Should LSC implement conditions and guidelines to allow LSC recipients to claim PAI credit for 
the supervision and training of these volunteers? 

 How can LSC ensure against fraud, waste, or abuse related to implementing this 
recommendation? What caution should LSC exercise to ensure against any unintended 
consequences? 

 To the extent applicable, discuss hol4T
f
44.64 536.04 49.92 0.48 re
f
0.851  scn
44.64 533.16 49.92 2.88 re
f*
94.56 533.16 0.48 2.88 re
f
0  scn
94.56 536.04 0.48 0.48 re
f
95.04 536.04 463.56 0.48 re
f
0.851  scn
95.04 533.16 463.56 2.88 re
f*
0  scn
558.6 533.16 0.48 3.36 re
f
0.851  scn
44.4 494.04 514.44 2.88 re
f*
0  scn
44.16 494.04 0.48 39.12 re
f
558.6 494.04 0.48 39.12 re
f
/P <</MCID 16 >>BDC 
q
44.64 478.56 50.16 12.12 re
W n
BT
/TT0 1 Tf
0 Tc 0 Tw 10.56 0 0 10.56 69.6 481.08 Tm
( )Tj
ET
EMC 
/P <</MCID 17 >>BDC 
Q
q
95.04 478.56 463.56 12.12 re
W n
BT
/TT0 1 Tf
-0.006 Tc 0.001 Tw 10.56 0 0 10.56 100.56 481.08 Tm
[(H)-11(o)-7(w a)]TJ
ET
Q
q
95.04 478.56 463.56 12.12 re
W n
BT
/TT0 1 Tf
-0.006 Tw 10.56 0 0 10.56 130.44 481.08 Tm
[(r)5(e r)5(ec)12(i)-4(p)12(i)-4(ent)6(s)1( c)12(ur)5(r)4(ent)18(l)-4(y)12( us)1(i)-4(ng )12(i)-4(nt)6(egr)4(at)6(e)12(d i)-4(nt)6(a)12(k)1(e )12(and r)4(e)12(f)-5(er)4(r)5(a)12(l)-4( s)1(y)12(s)1(t)6(em)-7(s)12(?)]TJ
ET
Q
q
95.04 478.56 463.56 12.12 re
W n
BT
/TT0 1 Tf
0 Tc 0 Tw 10.56 0 0 10.56 443.04 481.08 Tm
( )Tj
ET
EMC 
Q
44.16 490.68 0.48 3.36 re
f
44.64 493.56 49.92 0.48 re
f
94.56 490.68 0.48 2.88 re
f
94.56 493.56 0.48 0.48 re
f
95.04 493.56 463.56 0.48 re
f
558.6 490.68 0.48 3.36 re
f
44.16 475.68 0.48 15 re
f
94.56 475.68 0.48 15 re
f
558.6 475.68 0.48 15 re
f
/P <</MCID 18 >>BDC 
q
44.64 460.2 50.16 12.12 re
W n
BT
/TT0 1 Tf
0 Tc 0 Tw 10.56 0 0 10.56 69.6 462.72 Tm
( )Tj
ET
EMC 
/P <</MCID 19 >>BDC 
Q
q
95.04 460.2 463.56 12.12 re
W n
BT
/TT0 1 Tf
-0.006 Tw 10.56 0 0 10.56 100.56 462.72 Tm
[(D)-4(o L)12(S)9(C)-4(’)-4(s)1( c)12(ur)4(r)5(ent)6( P)9(A)-2(I)6( r)5(eg)12(ul)-4(at)6(i)7(ons)1( )12(i)-4(nh)12(i)-4(b)12(i)-4(t)6( f)-5(u)12(l)-4(l)-4( u)12(s)1(e o)12(f)-5( i)7(nt)6(egr)5(at)6(ed i)7(nt)6(a)12(k)-10(e a)12(nd r)4(e)12(f)-5(er)16(r)5(al)-4( s)1(y)12(s)1(t)6(em)5(s)1(?)]TJ
ET
Q
q
95.04 460.2 463.56 12.12 re
W n
BT
/TT0 1 Tf
0 Tc 0 Tw 10.56 0 0 10.56 517.2 462.72 Tm
( )Tj
ET
EMC 
Q
44.16 472.32 0.48 3.36 re
f
44.64 475.2 49.92 0.48 re
f
94.56 472.32 0.48 3.36 re
f
95.04 475.2 463.56 0.48 re
f
558.6 472.32 0.48 3.36 re
f
44.16 457.32 0.48 15 re
f
94.56 457.32 0.48 15 re
f
558.6 457.32 0.48 15 re
f
/P <</MCID 20 >>BDC 
q
44.64 429.72 50.16 24.12 re
W n
BT
/TT0 1 Tf
0 Tc 0 Tw 10.56 0 0 10.56 69.6 444.2401 Tm
( )Tj
ET
EMC 
/P <</MCID 21 >>BDC 
Q
q
95.04 429.72 463.56 24.12 re
W n
BT
/TT0 1 Tf
0.073 Tw 10.56 0 0 10.56 100.56 444.2401 Tm
[(S)-2(ho)12(ul)7(d LS)9(C)-4(?)]TJ0Should LSC? 

recommendation? What caution should LSC exercise to ensure against any unintended 
consequences? 

 
 

To the extent applicable, discuss your organization’s ability to execute any recommended 
approaches. 

 Other issues related to Topic 2 (please specify in your submitted outline). 

Topic 3: LSC Pro Bono Task Force Recommendation 2(c) - LSC should reexamine the rule, as 
currently interpreted,  that mandates adherence to LSC grantee case handling requirements, 
including that matters be accepted as grantee cases in order for programs to count toward PAI 
requirements. 

X How are recipients currently using or supporting pro bono volunteers in brief service clinics? 

X What are the obstacles to recipients’ use of pro bono volunteers in brief service clinics?  

How can LSC ensure against fraud, waste or abuse related to implementing this 
recommendation? What caution should LSC exercise to ensure against any unintended 
consequences? 

X To the extent applicable, discuss your organization’s ability to execute any recommended 
approaches. 

 Other issues related to Topic 3 (please specify in your submitted outline). 
 



Su m m ary of  Qual ifi cat io ns

Fo r LSC PAI Work sh op

Ken ne th  Pen ok ie

Direc tor of L eg al Service s of Northe rn Michig an since  2001.

Deputy  Direc tor of L eg al Service s of Northe rn Michig an for m 1994 to 2001.

Staff attorne y  in an offic e mostly  staffe d by y Â�d y y
counties  for m 1979 to 1994.

L eg al Service s of Northe rn Michig an ser vice a rea  is ex clusively  rura l and contains ove r 60% of
the land mass of Michig an. The a rea  contains over  27,000 square  miles of mix ed ag ricultural
and for est land and e x tends almost 500 miles from one end to the othe r.  The e ntire ser vice a rea
has less than 2,000 lice nsed attorne y s.  Despite these  challeng es, L SNM has an ef fec tive and
diverse pr o bono component.  L SNM’s pro bono component include s:

-A we ekly  walk-in c linical prog ram
-Pro se fa mily  law clinics
-Paid PAI  contra ct attorne y s
-A re duced f ee r efe rra l prog ram
-An interne t based pro bono c ounsel and a dvice pr og ram (Pionee red a nd develope d by
L SNM)
-I nformal c ase r efe rra ls

I n addition to L SNM’s in-house pro bono e ffor ts I  have be en involved in var ious effor ts
spear heade d by  the State B ar of  Michig an.

I n short I  have know ledg e, base d upon many  y ear s of experienc e, of w hat pro bono e ffor ts work
and wha t doesn’t work in rur al ar eas.  The  diversity  of experienc e and the  y ear s of intera ction
with L SC P AI  rules g ive me an intimate unde rstanding  of the issues surr ounding PAI  repor ting.


